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ACRONYMS AND ABBREVIATIONS 

Below is a list of acronyms and abbreviations used in this document. 

Acronyms / Abbreviations Definition 

DEA Department of Environmental Affairs 

DMR Department of Mineral Resources 

DWS Department of Water and Sanitation 
EAP   Environmental Assessment Practitioner 

EIA   Environmental Impact Assessment 

EIR   Environmental Impact Report 

EMPr   Environmental Management Programme 

ER   Exploration Right, as contemplated in Section 79 of the MPRDA 
EWT Endangered Wildlife Trust 

FTG Full tensor gravity gradiometry 

MPRDA Mineral and Petroleum Resources Development Act, 2002 

NEMA National Environmental Management Act, 1998 

NEMAQA National Environmental Management Air Quality Act, 2004 
NEMBA National Environmental Management: Biodiversity Act, 2004 

NWA National Water Act, 1998 

PASA Petroleum Agency of South Africa 

SAHRA South African Heritage Resources Agency 
SEA Strategic Environmental Assessment 

SLR SLR Consulting (South Africa) (Pty) Ltd 

SMS Short Message Service 

TCP Technical Co-operation Permit, as contemplated in Section 76 of the MPRDA 

UCPP Umzimvubu Catchment Partnership Programme 
WWF-SA World Wide Fund for Nature – South Africa 
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RHINO OIL AND GAS EXPLORATION SOUTH AFRICA (PTY) LTD – 

APPLICATIONS FOR ENVIRONMENTAL AUTHORISATION WITH REGARDS TO 

EXPLORATION RIGHT APPLICATIONS FOR PETROLEUM PRODUCTS (12/3/294 

ER; 12/3/295 ER; 12/3/317 ER; 12/3/318 ER) 

APPEAL RESPONSE REPORT 

1 INTRODUCTION 

 BACKGROUND AND PROJECT DESCRIPTION 1.1

In 2015 Rhino Oil & Gas Exploration South Africa (Pty) Ltd (“Rhino Oil and Gas”) lodged applications 

to apply for four Exploration Rights (ER) to explore for petroleum products (including oil, gas, 

condensate, coal bed methane, helium and biogenic gas) with Petroleum Agency of South Africa 

(“PASA”) in terms of Section 79 of the Mineral and Petroleum Resources Development Act, 2002 (No. 

28 of 2002) (MPRDA), as amended.  

The purpose of exploration is to identify the existence of any commercially viable reserves of oil and / 

or gas, which may be located within suitable geological strata. The conditions necessary for petroleum 

reserves to have accumulated are complex and largely dependent on past geological history and 

present geological formations and structures. For deposits to occur, particular combinations of 

potential source and reservoir rocks together with migration pathways and trap structures are 

required. Exploration is a technically complex and iterative process consisting of a number of stages 

typically termed i) early-phase exploration, ii) appraisal and iii) well drilling. Exploration techniques 

may include, inter alia, aero-magnetic/gravity surveys, deep and shallow geophysical (seismic) 

surveys, shallow drilling and coring, and appraisal and exploration drilling (DTI, 2001). The starting 

point of an exploration programme and the use of different exploration methods depends on the 

information that is available.  Data from each stage improves the knowledge and understanding of the 

resource, and informs the following stage, which is only undertaken if results are positive. Exploration 

can require a period of up to 10 years, in order to arrive at a point where an informed decision can be 

made on a production right application.  

Each of the applications for onshore exploration rights were made over large areas, covering a 

significant number of properties (see Table 1). The primary target of the proposed exploration 

programmes are various forms of petroleum located in deep underground rock formations or that are 

associated with other hydrocarbon reservoirs such as coal beds. The exploration work programme 

initially proposed by Rhino Oil & Gas for each of the exploration right applications included: 

- various non-invasive and remote exploration techniques (including analysis of existing data 

and full tensor gradiometry gravity survey); 

- the drilling of up to 10 stratigraphic core boreholes; and 

- 125 km of seismic survey. 

In the course of the Scoping and EIA process (see below for details) undertaken for each exploration 

right application, Rhino Oil and Gas reduced the extent of the ER application areas through the 

removal of formally protected areas as well as those properties that were unlikely to be prospective 

for oil or gas (determined through review of available geological data) (see Table 1).  In addition, 

Rhino Oil and Gas excluded the ground-based core hole drilling and seismic surveys from proposed 

exploration work programme for which they sought environmental authorisation. The removal of the 

ground-based exploration activities was because the applicant did not possess adequate information 

to determine the specific locations for such work. Without defined locations it was not possible to 

identify properties and land owners who could be affected nor to determine the environmental 

attributes of the sites.  
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TABLE 1: SUMMARY OF RHINO OIL AND GAS EXPLORATION RIGHT APPLICATION AREAS 

ER reference Name Area (~ha) Properties (~) 

Original Reduced Original Reduced 

294 Free Sate 1 000 000 656 000 6 500 3 600 
295 Eastern Cape 120 000 110 000 180 180 

317 Northern KZN 2 000 000 870 000 5 5001 6 500 

318 Free State & North-West 1 300 000 754 000 5 700 4 700 

 

The approval being sought as part of the application for environmental authorisation did not include 

any activities beyond the proposed remote exploration techniques (including analysis of existing data 

and an aerial full tensor gradiometry gravity survey). Thus no stratigraphic boreholes, seismic testing, 

well drilling, permeability testing, pressure testing or hydraulic fracturing (commonly referred to as 

“fracking”) are proposed as part of the initial three-year exploration work programmes. If each 

exploration right application were to be granted, Rhino Oil and Gas would be in a position to conduct 

the remote exploration techniques and to develop a more detailed understanding of the potential oil 

and gas resources in the ER areas.  

Thereafter, should Rhino Oil and Gas propose to conduct any additional exploration activities this 

would need to be informed by a further application to PASA and a separate environmental impact 

assessment and authorisation processes in terms of the MPRDA and NEMA. That assessment 

process would have to demonstrate that the proposed activities would not result in significant 

detrimental impacts in order to be granted the requisite authorisation. 

 

 BRIEF OVERVIEW OF THE ENVIRONMENTAL PROCESS FOLLOWED 1.2

PASA accepted each of the ER applications and instructed Rhino Oil and Gas to: 

- Submit an application for Environmental Authorisation in terms of Regulation 16 of the EIA 

Regulations, 2014 on or before a date (prescribed in each acceptance letter);   

- Submit a Scoping Report as contemplated in Regulation 21(1) of the EIA Regulations, 2014  

within 44 days from the date on which you lodge the application for Environmental 

Authorisation. Note that the Scoping report must be subject to a public participation process 

of at least 30 days; and  

- consult with the landowner, lawful occupier and any interested and affected parties and 

include the results of the consultation in the Scoping and EIA reports. 

Chapter 5 of NEMA outlines the general objectives and implementation of Integrated Environmental 

Management (“IEM”), which provides a framework for the integration of environmental issues into the 

planning, design, decision-making and implementation of plans and developments. Section 24 

provides a framework for granting of Environmental Authorisations. In order to give effect to the 

general objectives of IEM, the potential impacts of listed activities must be considered, investigated, 

assessed and reported on to the competent authority. The exploration right applications made by 

Rhino Oil and Gas triggered Activity 18 of Listing Notice 2 (Government Notice no: R.982 dated 4 

December 2014) and thus a Scoping and Environmental Impact Assessment (“EIA”) process were 

required to be undertaken to inform a decision from PASA on an environmental authorisation.  

                                                           
1
 It was identified in the EIA phase that this number did not include all of the properties that formed part of the original application area. See Section 1.3 of 

the EIR for details.  
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Rhino Oil and Gas appointed SLR Consulting (Pty) Ltd (“SLR”) as environmental assessment 

practitioner and instructed SLR to manage the Scoping and Environmental Impact Assessment 

process required to inform an environmental authorisation decision for each exploration right 

application. SLR undertook a separate Scoping and EIA process for each of the four (no. 4) 

exploration right applications. The four (no. 4) Scoping and EIA processes were undertaken in terms 

of the procedures governed by the Regulations in Chapter 4 of the Environmental Impact Assessment 

Regulations, 2014 (Government Notice no: R.982 dated 4 December 2014). 

Each Scoping and EIA process for each exploration right application included a pre-application phase 

prior to the submission of the application form for environmental authorisation, a Scoping phase that 

commenced when application was made for the environmental authorisation and an EIA phase which 

began on acceptance of the Scoping Report. The specific public participation actions that were 

undertaken for each application are described in detail in the Scoping and EIA reports for each, a 

generic summary is provided below.   

The pre-application phase was used to undertake a number of actions including consultation with the 

competent authority; land owner identification; stake holder identification; and commencement of the 

regulated public consultation process. Public participation was initiated with the distribution of a 

Background Information Document (available in English and at least 1 local language) to identified 

land owners and stakeholders; the placement of notices at sites in the area and at various locations in 

all local towns; the publication of a notice in various local newspapers; the hosting of information-

sharing meetings with various traditional authorities, municipal authorities and key stakeholders as 

well a number of public meetings.  A number of these meetings were not completed. The initial public 

response was that the great majority of I&APs were strongly opposed to all forms of oil and gas 

exploration. A number of key issues were raised by the I&APs and these were presented to PASA in 

a meeting and in the relevant documentation. There was a demand for additional time within the 

scoping process to allow for improved public consultation given the large application area and 

contentious nature of the project.  The way forward for the Scoping and EIA process was informed by 

the response from PASA.  

The Scoping phase began with an application for environmental authorisation being submitted to 

PASA and a draft Scoping Report being made available to registered I&APs for a 30-day public 

comment period. In light of the public response during the pre-application phase, a motivation for an 

extension of time was made to PASA on a number of the projects to allow for further work to augment 

the public consultation process. The time extension was approved by PASA and thereafter a revised 

BID was distributed and further information-sharing meetings were held. Radio notices were used in 

the Eastern Cape (295 ER) and northern KwaZulu-Natal (317 ER) projects to reach rural areas and a 

notice was published in the Government Gazette. A revised Scoping Report was made available to 

registered I&APs for a 30-day public comment period. The preparation of the final Scoping Report 

was informed by comments received from I&APs on the draft report. All comments on the Scoping 

Report were collated and responded to in an updated Comments and Responses table, and such 

comments were appended to the Scoping Report. The Scoping Report was submitted to and 

subsequently accepted by PASA. All I&APs were sent a notice informing them of PASA’s acceptance 

of the Scoping Report and advising them that the EIA process would continue.   

As indicated in 1.1 above, during the EIA phase the applicant made the decision to reduce the extent 

of the application areas and to limit the exploration work programme to desktop studies and airborne 

gravity gradiometry survey. In some cases an extension of time for submission of the EIR was 

secured from PASA and additional work was undertaken to improve the level of land owner 

notification. This included the appointment of a legal services firm to make application to the Masters 

office of relevant courts for contact information for trusts owning land within the application area. 

Notifications were sent to a trustee of each of these trusts, as well as for any other land owner for 

which contact information was obtained. As provided for in Section 47D(c) of NEMA a notice of the 
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application and EIA process was placed in a Government Gazette. An Environmental Impact 

Assessment and Environmental Management Programme report (EIR) was prepared and made 

available to registered I&APs for a 30-day public comment period. A notice was sent to I&APs to 

notify them of the EIR review period, of changes in the scope of the application and to invite I&APs to 

the open day/ public feedback meetings. The same was advertised in a number of local newspapers. 

A series of open day/ public feedback meetings were held where the scope changes and findings of 

the EIA were presented to I&APs. All comments on the EIR were collated and responded to in an 

updated Comments and Responses table included in the EIR. Such comments were appended to the 

EIR which was submitted to PASA to inform their decision. 

PASA informed Rhino Oil and Gas that the DMR had granted the four (no. 4) environmental 

authorisations, with the decisions having been signed on 21 September 2017.  The EAP informed all 

I&APs whom had registered during the EIA process of the decision and their right to appeal via 

correspondence dated 2 and 3 October 2017. The notice indicated that a copy of the DMR’s decision 

and the reasons for such decision could be provided on request and were available on the SLR 

website. The National Appeal Regulations, 2014 provide that an appeal must be submitted to the 

Minister of Environmental Affairs in the prescribed form and within 20 days of the notice. 

 

2 AIMS OF THE REPORT 

The aims of this Appeals Response Report are as follows: 

- to synthesize the appeals opposing the environmental authorisations granted to Rhino Oil and 

Gas in respect of 294 ER; 295 ER; 317 ER and 318 ER,  

- to present the responses to the Grounds of Appeal as prepared by the Applicant and EAP. 

 

3 APPROACH TO THE APPEALS 

The Appellants and the Appeals they submitted, as provided to the applicant by Appeals Directorate, 

have been grouped into “Appeals lodged on the prescribed Appeal Form” and “Appeals lodged on 

Appeal Questionnaire, without the prescribed Appeal Form”.  The primary rationale for this is that 

‘grounds of appeal’ of Appeals lodged on the prescribed Appeal Form are explicit, whereas the 

‘grounds of appeal’ in Appeals submitted on the Appeal Questionnaire are not always so.   

A list of Appellants can be found in Table 2, wherein it is indicated on which of the four (no. 4) 

environmental authorisations each appellant has lodged an appeal.  

Section 4 of this report provides a summary of some of the grounds of appeal that were raised 

frequently by multiple Appellants.  Generic responses to these issues are provided in the Tables in 

that section. The intent of the summary section is to provide the reader with a high-level introduction 

to issues that have been raised. The summary is in no way intended to exclude or minimise other 

grounds of appeal and the reader is advised to refer to Table 6, which contains the grounds of appeal 

from every appellant.  
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TABLE 2: LIST  OF APPELLANTS 

LIST OF APPELLANTS Appealed against: 

# Appellant Name Email 294 ER 295 ER 317 ER 318 ER 

Free State Eastern Cape Northern KZN Free State & NW 

 Appeals lodged on the prescribed Appeal Form     

1 Umzimvubu Catchment Partnership Programme (UCPP) - 
submitted by Nicky Mcleod 

nicky@enviros.co.za 
 

 x   

2 Mark Mcleod mark@mcleods.co.za  x   

3 Agri South Africa – submitted by Derek Light dlight@intekom.co.za x x x x 

4 Niki Brighton nikki@cowfriend.co.za x x x x 

5 Dargle Conservancy – submitted by Brenda Grant  development@dargleconservancy.org.za x x x x 

6 M Lepheana – submitted by Mcleod and Associates samm@bergnet.co.za / mark@mcleods.co.za  x   

7 Bakoena Traditional Council c/o Chief Bokena Lebenya – 
submitted by Mcleod and Associates 

samm@bergnet.co.za / mark@mcleods.co.za  x   

8 Amahlubi Traditional Council c/o Chief Thozama T. Zibi – 
submitted by Mcleod and Associates 

thozamaz@yahoo.com / mark@mcleods.co.za  x   

9 South African Heritage Resources Agency – submitted by 
Simphiwe Mome 

smome@sahra.org.za x   x 

10 Jessie Sharp sharp.jessie@gmail.com x    

11 Endangered Wildlife Trust: Threatened Grasslands Species 
Programme Agency – submitted by Catherine Hughes  

catherineh@ewt.org.za 
 

x  x  

12 Mattanja Eiendoms Belleggings (Pty) Ltd – submitted by 
Wikus Steyl 

wikus@lewies.co.za x  x x 

13 Peter Salmon - Kwazuluvet kwazuluvet@bundunet.co.za   x  

14 The Groundwork Trust o.b.o. Siyanqoba Rural 
Transformation Forum – submitted by Samuel Chadema 

samuel@groundwork.org.za   x  

15 The Groundwork Trust o.b.o. Sisonke Environmental Justice 
Network – submitted by Samuel Chadema 

samuel@groundwork.org.za   x  

16 The Groundwork Trust o.b.o. Siyaphambili Emajuba Farm 
dwellers Association – submitted by Samuel Chadema 

samuel@groundwork.org.za   x  

17 The Groundwork Trust o.b.o. Rural Network – submitted by 
Samuel Chadema 

samuel@groundwork.org.za   x  

18 The Groundwork Trust o.b.o. Landless People’s Movement – 
submitted by Samuel Chadema 

samuel@groundwork.org.za   x  

19 The Groundwork Trust o.b.o. Farm Eviction and 
Development Committee – submitted by Samuel Chadema 

samuel@groundwork.org.za   x  
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LIST OF APPELLANTS Appealed against: 

# Appellant Name Email 294 ER 295 ER 317 ER 318 ER 

Free State Eastern Cape Northern KZN Free State & NW 

20 The Groundwork Trust o.b.o. Bothaspass Community – 
submitted by Samuel Chadema 

samuel@groundwork.org.za   x  

21 Heidi Dinan heidi.dinan@gmail.com x x x x 

22 Northern Free State Mineral Resources Stakeholders Forum 
- submitted by Christo Reeders Attorneys 

christo.reeders@crattorneys.co.za    x 

23 Dean Ricketts Dean.Rickets@dedea.gov.za  x   

24 Werner van Wyk werner@dkvv.co.za    x 

25 Sonja Moxham  sonlottimox@gmail.com  x   

26 AfriForum – submitted by Marcus Pawson  marcus@afriforum.co.za x x x x 

       

 Appeals lodged on Appeal Questionnaire, without the prescribed Appeal Form     
27 Ikwezi Mining – submitted by Bonani Ndlovu Bonani@ikwezi.co.za   x  

28 Brenda Grant  profgrantb@outlook.com x x x x 

29 April Gehle  topodahill@outlook.com x x x x 

30 Judy Bell judybell@mweb.co.za x x x x 

31 VryheidsFront Plus Vrystaat – submitted by Jan van Niekerk, 
Provinsiale Leier  

janvn220@gmail.com 
 

x    

32 Ingrid Nanni  I.Nanni@sanbi.org.za x x x x 

33 Nicole May  Nicole@toprocks.com x x x x 

34 Eric Stratford  eric1@chericenergy.com x x x x 

35 Eve Robinson  Eve.collins@letni.co.za   x  

36 Dr MT Mentis   mmentis@saol.com x x x x 

37 Dr SR Koller  srkoller@mweb.co.za ?2   ? 

38 Margie Pretorius  barefoot.margie@gmail.com x x x x 

39 WWF-SA – submitted by Angus Burns  aburns@wwf.org.za   x  

       

 Parties that made enquiries to Appeals Directorate but never submitted an appeal     

A Susan Macphesh      

B Stefan Venter      

C Ingonyama Trust      

D Catholic Diocese of Mthatha      

                                                           
2
 Unclear which application the appeal was against. 



11 January 2018 

9 

 

LIST OF APPELLANTS Appealed against: 

# Appellant Name Email 294 ER 295 ER 317 ER 318 ER 

Free State Eastern Cape Northern KZN Free State & NW 

E DJ van der Linde      
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4 SUMMARY OF APPEALS 

A total of 82 appeals were received from 39 separate Appellants (see Table 2). The Appellants 

comprised 18 individuals and 21 organisations. Forty five of the appeals were submitted on the 

prescribed Appeal Form with the other 37 appeals being lodged on Appeal Questionnaire, without the 

prescribed Appeal Form. Ten of the individuals and two of the organisations appealed against all four 

of the environmental authorisations.  

The individual appellants are generally concerned citizens and, to SLR’s knowledge, are not owners 

necessarily of property within the application areas. The organisations that appealed included 

Traditional Councils (x2), agricultural bodies (x2), businesses (2), community organisations (x11), 

conservation organisations (x3) and the South African Heritage Resources Agency. 

Table 6 provides a record of each comment/ground of appeal, with a response from the 

Applicant/EAP where required.  Table 6 also includes the details of the Appellant who made the 

comment/ground of appeal and the ER application to which the comment/ground of appeal relates. 

Where multiple appellants submitted a verbatim repeat of a comment/ground of appeal, these have 

been grouped together. Every Appellant who made such comment is acknowledged.  

A number of common issues were raised by Appellants through their appeals and these are 

summarised in the Tables below. Appeals primarily related to the EIA process are included in Section 

4.1, while appeals relating to environmental impacts are included in Section 4.2. A generalised 

response is provided to each of the common grounds of appeal in Table 3 and Table 4 respectively. 

As indicated, each ground of appeal from every appellant and the relevant response thereto is 

provided in Table 6. The summary tables (Tables 3 and 4) are in no way intended to exclude or 

minimise other grounds of appeal and the reader is advised to refer to Table 6, which contains the 

grounds of appeal from every appellant. 

 

  APPEALS RELATED TO THE EIA PROCESS 4.1

TABLE 3: COMMON EIA PROCESS RELATED GROUNDS OF APPEAL  

# Summarised Grounds of Appeal General response 

1 PASA did not, on acceptance of the 
exploration right application, give 
notice to land owners in the manner 
prescribed in terms of Section 10 of 
the MPRDA and thus the EIA 
should not have proceeded.  

The Scoping and EIA process was commenced and undertaken on the basis 
that PASA had, in terms of Section 79(2) of the MPRDA, informed Rhino Oil 
and Gas of PASA’s acceptance of the exploration right application made by 
Rhino Oil and Gas.   
 
SLR queried the matter of the land owner notice required in terms of Section 10 
of the MPRDA with PASA. SLR was advised by PASA that it had complied with 
the requirements by a) placing a notice on a notice board at their office and b) 
by placing notices in the offices of various Magistrate's Court within the 
application area. 
 
Matters relating to actions required of PASA in terms of Section 10 of the 
MPRDA fall outside of the scope of the EIA process. Such actions were thus 
not reported on in the Scoping or EIA reports. The Scoping and EIA process 
included public participation undertaken as required in terms of NEMA and the 
EIA Regulations published thereunder (as required in terms of section 79(2) of 
the MPRDA). 
 
Placing a notice in the relevant Magistrate's Court is but one method by which 
the application can be made public. It can also be produced in the applicable 
Provincial Gazette or advertised in a local or national newspaper that is 
circulated in the area where the application relates.  Rhino Oil and Gas submit 
that this is a minor technicality and does not affect the substance of the 
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# Summarised Grounds of Appeal General response 

application or the effectiveness of the consultation process.  It is submitted that 
extensive public participation took place during the Scoping and EIA process 
and that the applicant and the environmental assessment practitioners acted 
diligently in obtaining and including all issues raised in the consultation process 
in the EIR Report. 
 
The purpose of Section 10 of the MPRDA is to give notice to interested and 
affected parties of the acceptance of the lodgement of an application having 
been accepted. The notification method provided for in Regulation 3(3)(a) of the 
MPRDA Regulations, namely publication of the notice in the Provincial Gazette, 
cured any defect which may have existed in respect of the process under 
Regulation 3(3)(b). Accordingly, there were no adverse effects on the rights of 
interested and affected parties. 
 
This sequence of events is demonstrative of how non-compliance with statutory 
timeframes can be rectified before a final decision is taken, that final decision 
being the decision of whether or not to grant a right in terms of the MPRDA to 
the applicant. The objectives of this mandatory provision were fulfilled - 
interested and affected parties were informed of the acceptance of the 
lodgement of the application and afforded the opportunity to participate in and 
submit objections to the lodgement. Accordingly, giving due credence to 
inherent flexibility of the right to procedural fairness, the delay in the publication 
of the acceptance lodgement of the application cannot be a ground on which to 
set aside the acceptance of such lodgement. 
 

2 The owners and occupiers of all 
properties have not been notified of 
the application. 

Notices were distributed to all land owners who were identified and for whom 
contact details could be sourced. Land owner names were identified by the 
applicant’s surveyor. Attempts to source contact information for the land owners 
included Windeed searches as well as various other searches (internet, yellow 
pages, telephone books, requests to municipal rate payer records, other EIA 
databases etc.). The applicant appointed a legal services firm to make 
application to the Masters office of the relevant courts for contact information for 
trusts that are land owners within the application area.  
 
In general nearly all of the company and organisational land owners were 
notified. The percentage of Trust land owners notified was generally poor as 
contact details often could not be obtained. The level of notification to 
individuals was high, except where the identity numbers (as obtained from the 
surveyor general records) were incomplete in which case the individual could 
not be traced. Despite the efforts made, SLR was unable to identify contact 
details of all owners and thus they could not be notified. SLR has indicated, in 
each of the EIA reports, the percentage of land owners that were sent notices 
directly.  
 
Section 47D(1)(c) of the NEMA provides for a means by which an applicant for 
a right in terms of the MPRDA may comply with its statutory obligation to issue 
a notice or other document required in terms of the MPRDA or other related 
environmental management Act. Such a means is available where the address 
of a potential interested and affected party is unknown despite reasonable 
enquiry. The notification provisions can be achieved by publishing such notice 
once in the gazette and once in a local newspaper circulating in the area of that 
person's last known residential or business address. 
  
As recorded in the EIR, contact information for a number of land owners could 
not, despite reasonable effort, be obtained and thus notice was placed in the 
government gazette and local newspapers. Rhino Oil and Gas therefore 
proceeded with the means available to it, thus complying with its statutory 
obligations.  
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# Summarised Grounds of Appeal General response 

It is considered highly unlikely that most land owners would have remained 
unaware of the applications by Rhino Oil and Gas. The reasons for this being 
that, in addition to the efforts undertaken as part of the public participation 
process the application, EIA process and hydraulic fracturing in general: 
- received significant coverage in local and regional newspapers over a 

period of a few months. Many of the articles included details of the EIA 
process, the application area and the related maps; 

- were the subject of a number of social media campaigns and web-based 
petitions; 

- were opposed by a number of interest groups with many private, 
corporate, organisation and land owner members. These groups 
distributed many of the EIA and their own notices on the application. 

- were opposed by a number of farmers unions that represent land owners.  
The farmers unions distributed many of the EIA and their own notices on 
the application. 

 
The application and EIA process thus had a high public profile at the time and, 
with a few possible exceptions, most land owners would have had knowledge of 
it.  
 

3 Objections to the project and the 
process by I&APs have been 
ignored through the EIA process.  

All comments and objections received from interested and affected parties 
(I&APs) were documented and included in the Scoping and EIR reports 
prepared by SLR. Each comment or objection was presented in the Comments 
and Response Table in the body of the report and a copy of the 
comment/objection was included in the appendices to the report.  
 
The key issues raised by I&APs during the pre-application phase were 
presented to PASA in a meeting and in the relevant reports for their 
consideration.  The approach to the Scoping and EIA process was undertaken 
in terms of the EIA Regulations and in line with feedback received from PASA 
(refer to Section 5.5 in the Scoping reports). 
 
Section 24(1) of the NEMA sets out that the potential consequences for or 
impacts on the environment of ‘listed activities’ must be considered, 
investigated, assessed and reported on.  A ‘listed activity’ is defined in NEMA 
as “an activity identified in terms of section 24(2)(a) and (d)”. In the case of 
exploration the listed activity is “…any activity, including the operation of that 
activity, which requires an exploration right…”. 
  
The exploration work programme which Rhino Oil and Gas proposed, and for 
which environmental authorisation was granted, is limited to desktop studies 
and gravity gradiometry survey. The scope of the EIA process was aligned to 
the exploration work programme as described in Section 4.5 of the EIR. The 
application by Rhino Oil and Gas did not include any other phases and the 
environmental impact assessment could not give consideration to such.   
 
Thus the EIA process did not attempt to address objections that related to 
activities which did not form part of the proposed exploration work programme 
(e.g. desktop and airborne surveys). This is as per the requirements of NEMA 
and was confirmed with PASA. The rationale for this approach was provided to 
I&APs in the Scoping and EIA reports. 
 
It is noted that an applicant is not under a legal obligation to withdraw its 
application based on objections received during the Scoping and EIA process 
but is only required to consider and respond to each objection lodged.  This 
was undertaken in the Comments and Responses table provided in each of the 
Scoping and EIA reports.   
 

4 Documentation produced during the Various interactions were undertaken by SLR to ensure that the project 
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# Summarised Grounds of Appeal General response 

EIA process was not made 
available in local languages, 
thereby preventing participation by 
rural communities. 

information was understandable to local people. A full description of the public 
consultation process undertaken is described in each of the Scoping and EIA 
reports. Refer to Box 4 and 5 in the respective EIR for the details thereof. Some 
of the actions undertaken to facilitate participation and understanding by rural 
communities included: 
- The Background Information Document distributed for the project was 

made available to I&APs in English and at least one local language.  
- The executive summary of the Scoping and EIA reports were produced in 

English and at least one local language.  
- Information sharing meetings were held with various local communities as 

well as with representatives of local communities (municipal officials, ward 
councillors and traditional authorities).  

- Translators (for at least one, but generally, more local languages) were 
available at all of the pubic and community meetings.  

- The BID, reports and presentations included pictures and graphics of the 
proposed activities, the exploration process and timelines, and   

- When radio notices were aired, these were broadcast in local languages.  
 

5 The regulations for Petroleum 
Exploration and Production of 3 
June 2015 were set aside in the 
High Court in Grahamstown (17th   
October 2017 - John Stern N.O & 
Others v the Minister of Mineral 
Resources, Case No 5762/2015). 
Thus exploration and production of 
petroleum remains unregulated. It is 
not in the National interest that 
applications for exploration are 
considered whilst these activities 
(or their intended activities) 
particularly relating to 
unconventional gas resources 
(shale and coal bed methane) are 
not regulated.   

The exploration work programme which Rhino Oil and Gas proposed, and for 
which environmental authorisation was granted, is limited to desktop studies 
and gravity gradiometry survey (described in Section 4.5 of the EIR). These 
exploration activities would not have been regulated by the, now set aside, 
Petroleum Regulations as the regulations were specific to well drilling 
operations.  
 
The exploration work programme will however be regulated in terms of the 
environmental authorisation and the EMPr.  The assertion that that petroleum 
exploration is unregulated is incorrect. 

6 In terms of regulation 24(1) of EIA 
Regulations 2014 the competent 
authority has 107 days from the 
submission of the EIR to make a 
decision as to whether to authorise 
the activity. The Minister has no 
power to grant or refuse the 
application outside of the 107 day 
period.  

Whilst there was a delay, it is submitted that the delay was not unreasonable 
and therefore, the decision is not procedurally flawed.  In Khumalo v MEC for 
Education: KwaZulu-Natal [2013] ZACC 49; 2014 (5) SA 579 (CC) it was 
confirmed that an unreasonable delay in legality review proceedings must be 
considered in the broader context of the matter, including the prejudice that 
would result for other parties and the consequences of setting aside an action 
or decision.  This is similarly applicable in this context.  
 
 Once the Minister has decided to either grant or reject an environmental 
authorisation in terms of regulation 24(1), the Minister must, in terms of 
Regulation 4(1), provide the applicant with the decision, after which, the 
applicant must, in terms of Regulation 4(2), provide all interested and affected 
parties with access to the decisions and reasons therefore and draw their 
attention to the fact that an appeal may be lodged against the decision.  The 
failure to adhere to a statutorially-prescribed time period gives rise to an 
affected person being entitled to seek mandatory relief to force compliance with 
the statute. The applicant, the party whom the time periods in Regulation 24(1) 
seek to protect, elected not to seek such relief as the Minister ultimately made a 
decision on the environmental authorisation, after which the applicant resumed 
the application procedure and provided the notice required in terms of 
Regulation 4(2). The applicant's decision not to challenge the delay is a 
reflection of the circumstances of the application. 
 
Rhino Oil and Gas expects that the delay was likely as a result of the 
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magnitude of the application.  Due the large area covered and the sheer 
amount of information required to be presented to the Minister for consideration, 
it is a reasonable expectation that the decision-making period would be 
extended.  In addition, the prejudice that would result if the decision is set aside 
would be largely socio-economic.  The exploration activities merely seek to 
identify possible resources which may then be exploited, at a later stage, 
possibly at a large economic gain for South Africa.  The prejudice which would 
result if the decision is set aside, at this stage, would be entirely 
disproportionate as it would stop this entire process at an early stage (where it 
has not yet been confirmed if the resources are exploitable).  It is submitted that 
the setting aside of the decision on the basis of the delay would be prejudicial 
and disproportionate.   
 
In addition, there were regular follow-ups with PASA by the applicant as to the 
status of the applications after submission of the EIRs. Rhino Oil and Gas acted 
diligently in attempting to obtain a decision as soon as possible. 

7 The notice of the environmental 
authorisation did not comply with 
the DMR requirements nor those of 
Regulation 4(2)(a) of the EIA 
Regulations, 2014. These demand 
that all I&APs be advised the 
outcome of the application and also 
the reasons for the decision within 
14 days. The reasons for the 
decision were not provided. 

It is our opinion that the notice of the environmental authorisation complied with 
the EIA Regulations, 2014 and the conditions of the DMR’s letter.  
 
Regulation 4(2)(a) of the EIA Regulations, 2014 reads “all registered interested 
and affected parties are provided with access to the decision and the reasons 
for such decision” (our emphasis). 
 
The notice of the environmental authorisation distributed by SLR to registered 
I&APs advised that “ A copy of the DMR’s decision and the reasons for such 
decision can be provided on request and are available on the SLR website”.  
SLR provided a copy of the DMR’s decision and the reasons for the decision to 
all I&APs who requested same. Thus I&APs were provided with access to the 
decision and reasons therefore. 
 

   

 

 APPEALS RELATED TO ENVIRONMENTAL IMPACTS   4.2

TABLE 4: COMMON ENVIRONMENTAL IMPACT RELATED GROUNDS OF APPEAL 

# Summarised Grounds of Appeal General response 

1 The impacts of gas exploration and 
extraction, by methods such as 
hydraulic fracturing, on 
environmental aspects (e.g. surface 
water, ground water, biodiversity, 
rural and small town communities, 
etc.) were not assessed in this EIA. 

The exploration work programmes which Rhino Oil and Gas has proposed for 
each exploration right application are limited to desktop studies and airborne 
gravity gradiometry surveys. The application for environmental authorisation 
did not include activities for the extraction of unconventional gas. Thus no 
stratigraphic boreholes, seismic testing, well drilling, permeability testing, 
pressure testing or hydraulic fracturing (commonly referred to as “fracking”) are 
proposed as part of the initial three-year exploration work programme for which 
environmental authorisation is sought. 
 
The environmental impact assessment (EIR produced by SLR) of the activities 
included as part of the application for environmental authorisation concluded 
that none of these exploration activities would result in impacts on the 
environmental aspects which has been raised in the ground of appeal.  
 

2 All of the potential phases of a 
project must be considered in an 
EIA assessment. The assessment 
of the Rhino applications only 
considered the impacts from the 
first phase of exploration. 
Authorisation for exploration should 

Section 24(1) of NEMA sets out that the potential consequences for or impacts 
on the environment of ‘listed activities’ must be considered, investigated, 
assessed and reported on.  A ‘listed activity’ is defined in NEMA as “an activity 
identified in terms of section 24(2)(a) and (d)”. In the case of exploration the 
listed activity is “…any activity, including the operation of that activity, which 
requires an exploration right…”. The exploration work programme which Rhino 
Oil and Gas proposed is limited to desktop studies and airborne gravity 
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not be given until the full impacts of 
extraction have been assessed. 

gradiometry survey. Thus it is just these ‘activities’ that must be assessed.  
 
The scope of the EIA process was aligned to the exploration work programme 
as described in Section 4.5 of the EIR. The application by Rhino Oil and Gas 
does not include any other phases and thus the environmental impact 
assessment could not give consideration to such.  
 
The separation of applications for exploration activities from production 
activities is provided for in the both the MPRDA and NEMA. It is thus logical 
that an EIA for exploration should only consider the proposed activities. Should 
Rhino Oil and Gas propose to conduct exploration activities outside of the 
approved exploration work programme, this would need to be informed by a 
further application to PASA and a separate environmental impact assessment 
and authorisation process. Such process would have to assess the impacts of 
the activities that were proposed and determine the significance of these. 
 
Rhino Oil and Gas maintains that it cannot yet, without conducting the early-
phase exploration work, know what the future options entail. Without 
information on the scope, extent, duration and location of future activities it is 
not possible for an EAP to undertake a reliable assessment of future impacts. 
Further, it would be irresponsible to make such an application at this stage, as 
any approval would be flawed in that the proposed future options could not be 
determined with any certainty and therefore, an approval for future activities 
would be illogical at this stage.  In addition, the approval for the exploration 
does not necessarily mean that an approval for future activities will be issued. 
   

3 The need and desirability of the 
project, as required by Regulation 
18 of the EIA Regulations 2014, 
were not properly considered in 
light of the climate change risks 
posed by and South Africa’s move 
away from hydrocarbon based 
energy sources. 

The impacts of the currently proposed exploration activities on climate change 
are not a significant factor at this stage.  
 
The object of the MPRDA is to promote the orderly and ecologically 
sustainable development of the Nation's mineral and petroleum resources in a 
manner which promotes justifiable, social and economic development. Rhino 
Oil and Gas has applied for an exploration right in order to undertake 
exploration as promoted by the MPRDA. 
 
Petroleum products have a huge range of uses and are currently essential to 
the South African economy, both as an energy source as well as for a myriad 
of other uses. South Africa is currently a net importer of all petroleum products. 
In terms of national policy, oil and gas do have a role to play in South Africa’s 
energy mix, although the extent of the role is uncertain because of limited 
knowledge on the resource (refer to section 4.3.2 of the EIR). Exploration is a 
prerequisite to determine if a resource exists and if extraction might be 
possible and is therefore considered a need in this regard.   
 

4 Precautionary principle: The 
National Environmental 
Management Act (NEMA) requires 
that a risk-averse and cautious 
approach be applied, which takes 
into account the limits of current 
knowledge about the consequences 
of decisions and actions. I&APs are 
of the view that exploration will lead 
to extraction, and extraction has 
many risks which are not known, 
which cannot be mitigate against 
and which have not been assessed 
in the EIA. Thus the activity should 
not be authorised. 

The National Environmental Management Principles set out in section 2 of 
NEMA require, amongst others, a risk-averse and cautious approach.   
 
The approach by Rhino Oil and Gas is in line with the “precautionary principle” 
as it is only proposed to undertake a limited range of exploration activities. The 
nature of the proposed exploration activities (e.g. desktop reviews and airborne 
surveys) is such that details and risks of the activities are known. 
  
Should Rhino Oil and Gas propose to conduct exploration activities outside of 
the approved exploration work programme (e.g. ground based exploration 
activities), this would need to be informed by a further application to PASA and 
a separate environmental impact assessment and authorisation process. That 
assessment process would have to demonstrate that the proposed activities 
would not result in significant detrimental impacts in order to be granted the 
requisite authorisation. 
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TABLE 5: DETAILS OF THE APPLICANT 

DETAILS OF THE APPLICANT 
 

Name of applicant: 
 
RHINO OIL AND GAS EXPLORATION SOUTH AFRICA (PTY) LTD  
 

Postal Address: 
 
P O Box 225 
Rondebosch, 7701 
 

Telephone number: 
 
021 412 1577 
 

Applicant’s EAP/representative: 
 
SLR Consulting (South Africa) (Pty) Ltd  

c/o Matthew Hemming 

Postal Address: 
 
P O Box 1596 
Cramerview, 2060 
 

Email Address: 
 
mhemming@slrconsulting.com 
 

Telephone number: 
 
011 467 0945 
 

Fax number: 
 
011 467 0978 
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TABLE 6: APPEALS AND RESPONSES 

PROJECT APPELLANT GROUNDS OF APPEAL BY THE APPELLANT RESPONDING STATEMENT BY THE EAP or 
APPLICANT  

COMMENTS BY DMR  

Appeals lodged on the prescribed Appeal Form  

295 UCPP 1. EIR IGNORED RELEVANT CONSULTATION 
GUIDELINES   

a. S24O(1)(viii) of NEMA enjoins the Minister to take into 
account “any guidelines, departmental policies, and 
environmental management instruments that have been 
adopted in the prescribed manner by the Minister or MEC, 
with the concurrence of the Minister, and any other 
information in the possession of the competent authority 
that are relevant to the application”.  

b. Regulation 40(1) of the NEMA regulations demands that 
Interested and Affected Parties (I&APs) must be afforded 
30 days to submit comments on the EIA and EMPr.  

c. The pre-amble to the Directive issued in terms of the 
MPRDA states that the government acknowledges the 
importance of communities being involved in the mining 
process from the earliest stages of the application process 
for prospecting. This involves communities being 
consulted and informed on any mining activities in their 
area. The preamble points out that the consultation 
process is integral to the fairness of the process due to the 
fact that the process cannot be fair if the administrator did 
not have regard to the consultation process in order to 
assess whether the consultation was sufficient to render 
the grant of the application procedurally fair.  

d. We submitted comments within such timeframes in 
response to both the scoping report and draft EIR, and 
these are not included in the final EIA report submitted by 
SLR on behalf of Rhino to PASA, according to the hard 
copy made available for perusal by IAPs in Matatiele. The 
comments contain extensive objections to the proposed 
exploration activity, along with a petition signed by several 
hundred people in opposition to the proposal, facilitated by 
UCPP.  These have been ignored in the final EIR report, 

The legislative points made by the Appellant in a, 
b and c are noted. 

The Scoping and EIA process took into account 
all the necessary NEMA and MPRDA guideline 
documentation. 

d. A full description of the public consultation 
process undertaken is described in the Scoping 
and EIA reports. Refer to Box 4 and 5 in the EIR 
for the details thereof. The engagement with 
communities is similarly documented.   

I&APs were provided with 30-day periods to 
comment on both the Scoping and EIR reports. 

All comments and objections received from I&APs 
were documented and included in the Scoping 
and EIR reports prepared by SLR. The public 
objection to the project and the EIA process were 
documented in multiple places in the Scoping and 
EIA reports (refer to the Box 4, Table 3-2, Table 
3-5, Table 3-6 and Sections 6.3, 7.2.1, 7.2.2.4 
and 7.7 in the EIR). By way of example, this 
included statements such “The great majority of 
I&APs that have participated in the EIA process 
have expressed their opposition to all forms of oil 
and gas exploration in South Africa and to this 
application in particular”. 

Comments by the UCPP on the Scoping and EIR 
reports are recorded in these reports. With 
respect to the EIR, refer to Table 3-5 titled 
“Comments and Response Specifically on Review 
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PROJECT APPELLANT GROUNDS OF APPEAL BY THE APPELLANT RESPONDING STATEMENT BY THE EAP or 
APPLICANT  

COMMENTS BY DMR  

submitted in October 2016. 

For this reason any defect in the process most particularly 
relating to affording communities opportunities to object and 
giving their concerns a voice must be regarded as rending the 
process procedurally unfair. 

of the EIR” (see point 2.10 onwards). The petition 
was recorded under point 2.23 in the same table 
and included in Appendix 6.3 to the EIR. 

The EIA process did not attempt to address 
objections that related to activities which did not 
form part of the proposed exploration work 
programme (e.g. desktop and airborne surveys). 
This approach is as per the requirements of 
NEMA and was confirmed with PASA. The 
rationale for this approach was provided to I&APs 
in the Scoping and EIA reports. 

295 UCPP 2. NO PROPER NOTICE OR DOCUMENTS IN SESOTHO 
or XHOSA  – SEVERE PREJUDICE TO RURAL 
ILLITERATE POPULATION 

a. No attempt has been made to make the technical 
documentation contained in the EIA understandable to 
local Sotho and Xhosa speakers, other than a very cursory 
background information document at the outset. 

b. Regulation 40(2) to NEMA dictates that the applicant 
“must provide access to all information that reasonably 
has or may have the potential to influence any decision 
with regard to an application ….and must include 
consultation with …. (d) all potential, or, where relevant, 
registered interested and affected parties.  Regulations 41 
(2)(e) and 44 (2) also make reference to using reasonable 
alternative methods to notify, and record commentary by, 
people who may be unable to participate due to illiteracy, 
disability or any other disadvantage.   

Given the fact that the information available was in a language 
not familiar to the majority of the population of the area under 
application, we submit that this peremptory regulation has not 
been complied with and the I&APs have not been provided with 
such information or consulted with in any meaningful sense. 

a. It is not correct that no attempt was made to 
make the project information understandable to 
local people. A full description of the public 
consultation process undertaken is described in 
the Scoping and EIA reports. Refer to Box 4 and 
5 in the EIR for the details thereof. In order to 
facilitate participation by rural communities: 

- The Background Information Document 
distributed for the project was made 
available to I&APs in English, Sotho and 
Xhosa.  

- The executive summary of the Scoping and 
EIA reports were produced and available to 
I&APs in English, Sotho and Xhosa.  

- Information sharing meetings were held with 
various local communities as well as with 
representatives of local communities 
(municipal officials, ward councillors and 
traditional authorities.  

- Translators (Sotho and Xhosa) were 
available at all of the pubic and community 
meetings (although only Sotho translation 
was available at the 1st public meeting).  
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- The reports and presentations included 
pictures and graphics of the proposed 
activities, the exploration process and 
timelines.    

b. The public consultation process that was 
undertaken is described in the Scoping and EIA 
reports. Refer to Box 4 and 5 in the EIR for a 
summary thereof. 

Copies of the Scoping and EIA reports were hand 
delivered by SLR staff to Lebenya, Amahlubi, 
Moshesh and Sibi Traditional Authorities. The 
delivery included 20+ copies of the executive 
summary in both Sotho and Xhosa. Where 
receptive, effort was made to discuss the content 
of the reports with the Chief or their 
representative.  

295 UCPP a. NO NOTICES TO OWNERS & OCCUPIERS 
a. We have seen that the application relates to a number of 

properties yet further note that the owners and occupiers 
of many such properties have not been notified of the 
application. They are obviously interested parties who are 
probably not notified of these proceedings. 

No bona fide attempt was made to communicate the intentions 
of Rhino Oil and gas to the wider rural population who mostly do 
not possess smartphones or have internet access. The A3 
poster attached to a single pole next to the R56 on the edge of 
the 109 000 ha area mentioned in the Scoping report was not in 
a location that would have been passed in going from the market 
centre of Matatiele to our farming area in any event. The area is 
accessed by 20 or 30 district roads and when one is travelling on 
them realistically one does not stop to look at a single fluttering 
paper on a fence post. 

a. Notices were distributed to all land owners who 
were identified and for whom contact details could 
be sourced.  

Land owner names were identified by the 
applicant’s surveyor. Attempts to source contact 
information for the land owners included Windeed 
searches as well as various other searches 
(internet, yellow pages, telephone books, 
requests to municipal rate payer records, other 
EIA databases etc.). The applicant appointed a 
legal services firm to make application to the 
Masters office of the relevant courts for contact 
information for trusts that are land owners within 
the application area.  

SLR’s records indicate that 42 of the 45 land 
owners were sent notices. Despite the efforts 
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made, SLR was unable to identify sufficient 
details of the three other owners and thus they 
could not be notified.  

It is not correct that no attempt was made to 
communicate the intentions of the project to the 
wider rural population. Significant effort was 
undertaken to ensure that all potentially interested 
and affected parties were made aware of the 
project and EIA process. The methods used are 
described in the Scoping and EIA reports. Refer 
to Box 4 and 5 in the EIR for a summary thereof. 
The methods used include:  

- Many site notices were placed (both in the 
area and at locations in nearby towns);  

- Press advertisements were placed (on three 
separate occasions – including some in local 
languages);  

- Radio notices were placed (in local 
languages);  

- A notice was placed in the government 
gazette;  

- Various representatives of the communities 
including the Traditional Authorities, 
municipal officials and ward councillors were 
informed of the project; 

- Information sharing meetings were held with 
many of these representatives;  and  

- The representatives were provided with the 
documents and reports during the public 
consultation process.   

The poster that is referred to in the submission 
was just one of various options that were used to 
communicate the project to the wider area. 
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295 UCPP 4. EIR IGNORED RELEVANT ENVIRONMENTAL 
GUIDELINES  AND SUBMISSIONS MADE REGARDING 
POTENTIAL CUMULATIVE IMPACTS RESULTING 
FROM EXPLORATION 

a. The authorisation / ROD section 5.7.2 indicates that 
‘rationale provided by the EAP in addressing concerns 
and objections related to future activities is 
satisfactory’. We strongly disagree with this 
statement, and propose that this contradicts the 
NEMA-founded precautionary principle, the pertinent 
guidelines for this process, and the constitutional rights 
of the affected residents to a clean and healthy 
environment.  

b.  We further submit that the EIR is invalid based on 
ignoring biodiversity and water resource 
management guidelines and concerns.   The Mining 
and Biodiversity Guidelines (2013) developed by 
SANBI and DMR aim to minimise impact of mining on 
country’s biodiversity, water security and ecosystem 
services. The guide indicates that ‘applications for 
mining activities in Critical Biodiversity Areas (CBAs) 
and Protected Areas (PAs), as well as 1km buffer of 
NFEPAs (Freshwater priority areas), may constitute a 
fatal flaw or face serious limitations’, and mining in 
such areas may be considered out of place.  

c. The  National Water Resource Strategy 2 (NWRS2) 
makes  recommendations to protect strategic water 
sources areas (SWSAs) in the light of water 
scarcities and unknown climate changes, the upper 
Umzimvubu (target for ER295) being a key SWSAs, as 
shown in annexure 1 map.  

Maps and references were provided to the applicant’s EAP, 
SLR, including CBAs, PAs, SWSAs, groundwater supply zones, 
NFEPAs, as well as proposed stewardship sites to secure the 
watershed, but these have not been taken into account, other 
than excluding the Ongeluksnek Nature Reserve (a proclaimed 

a. All objections that related to the exploration 
work programme proposed by Rhino Oil and Gas 
were considered and addressed by the EAP. 

Section 24(1) of the NEMA sets out that the 
potential consequences for or impacts on the 
environment of ‘listed activities’ must be 
considered, investigated, assessed and reported 
on.  A ‘listed activity’ is defined in NEMA as “an 
activity identified in terms of section 24(2)(a) and 
(d)”. In the case of exploration, the listed activity is 
“…any activity, including the operation of that 
activity, which requires an exploration right…”.  

The exploration work programme which Rhino Oil 
and Gas proposed, and for which environmental 
authorisation was granted, is limited to desktop 
studies and gravity gradiometry survey (described 
in Section 4.5 of the EIR). The scope of the EIA 
process was aligned to this exploration work 
programme. Thus the impact assessment could 
not give consideration to activities that were 
outside the scope  proposed by Rhino Oil and 
Gas.   

Similarly, the EIA process did not attempt to 
address objections that related to activities which 
did not form part of the proposed exploration work 
programme (e.g. desktop and airborne surveys). 
This approach is as per the requirements of 
NEMA and was confirmed with PASA. The 
rationale for this approach was provided to I&APs 
in the Scoping and EIA reports.  

b. and c. The presence of biodiversity and water 
resource features and the threat/conservation 
status of these were documented in the EIR (refer 

 



11 January 2018 

23 

 

PROJECT APPELLANT GROUNDS OF APPEAL BY THE APPELLANT RESPONDING STATEMENT BY THE EAP or 
APPLICANT  

COMMENTS BY DMR  

PA) after this was discovered during scoping. No attention has 
been paid to IAPs responses regarding concerns based on the 
potential impacts on both surface and groundwater in this 
strategic water source area, in the public consultation response 
in the EIR final report. 

to Sections 5.1.6 and 5.1.8 amongst others). Use 
was made of the information provided by the 
UCPP where this augmented information from 
other sources. However, it was assessed in the 
EIR that as the FTG airborne survey would not 
pose significant risk to the environment the 
activities could be undertaken across all of the 
area despite the presence of such features.    

Should Rhino Oil and Gas propose to conduct 
additional exploration activities, this would need to 
be informed by a further application to PASA and 
a separate environmental impact assessment and 
authorisation process. That assessment process 
would have to demonstrate that the proposed 
activities would not result in significant detrimental 
impacts in order to be granted the requisite 
authorisation.   

295 UCPP 

Mark Mcleod 

Motebang 
Matthews 
Lepheana 

Bakoena 
Traditional 
Council 

Amahlubi 
Traditional 
Council 

Nicky Mcleod 

5. APPLICATION EXPIRED: NO DECISION POSSIBLE AS 
THE 107 PERIOD LAPSED 

a. In terms of regulation 24(1) of the Regulations to NEMA 
Regulation 982 of the 4th December 2014 the competent 
authority has 107 days from the submission of the 
application within which to make a decision as to whether 
to authorise the activity.  

According to your notice dated 21st September 2017, the 
Delegated Authority (DA) received the Application on the 12 
October 2016. In the premises the decision had to be made 
(having regard to the dies non period of the 15 December to 5 
January) no later than on the 17th February 2017.  The decision 
was purportedly made on the 21st September 2017. Accordingly 
the decision was made 216 days after the expiry of the 
prescribed period. The language in the relevant section is 
couched in peremptory terms. The Minister is bound to make his 
decision as to approving the activity within this 107 day period. 

Refer to the response provided to Point 6 in Table 
3. 
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 The Minister has no power to grant or refuse the application 
outside of the 107 day period. For this reason the decision of the 
Minister in this case, being made outside of the period 
mentioned in the regulation is of no force and effect and, with 
respect, falls outside of the power of the DA. 

295 UCPP 6. NO PUBLICATION OF APPLICATION LODGED:  
APPLICATION LAPSED AUTOMATICALLY 

a. The prescribed manner for the designated agency (i.e. 
PASA) to give notice in terms of Section 10 of the MPRDA 
is set out in Regulation 3 of the MPRDA Regulations (GN 
R 527 of April 2004). In terms of s2.2.1 of the EIR, “PASA 
has confirmed to SLR that, in respect of this application, 
they placed a notice on a notice board at their office and in 
the Magistrate's Court in the magisterial district applicable 
to the land in question.” 

b. S10(1)(a) of the MPRDA dictates in peremptory terms that 
“within 14 days of accepting an application lodged in terms 
of s79 of PASA must make known and publish this fact in 
the prescribed manner”. The manner of publication is set 
out in regulation 3, a regulation made in terms of s107 of 
the MPRDA. 

c. The application was lodged on the 22 May 2015. (p2.2 of 
EIR). 

a) The notices in terms of S79 were allegedly sent to two 
Magistrates Courts in Matatiele and Mt Fletcher by PASA, 
yet no proof was put up in the application that the notices 
were exhibited by the authorities at the Courts in any 
event. No proof of Gazette publication was provided by 
PASA, and it was subsequently discovered that the 
Gazette notice was published over 18 months later in 
December 2016. 

We submit that no notice was exhibited by PASA at the Maluti 
Court, which Court has jurisdiction over the larger portion of the 
land under application, nor was a Gazette notice was published 

The legislative points raised are noted. 

Matters relating to actions required of PASA in 
terms of Section 10 of the MPRDA fall outside of 
the scope of the EIA process. Such actions were 
thus not reported on in the Scoping or EIA 
reports.  

Refer to the response provided to Point 1 in Table 
3 for further details. 
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within the required 14 day period. 

295 UCPP 

Motebang 
Matthews 
Lepheana 

Nicky Mcleod 

7. NO NOTIFICATION OF OUTCOME OR REASONS 
a. Although regulation 4(2)(a) of the Regulations to NEMA, 

Regulation 38282 of the 4th December 2014 demands that 
all I&APs be advised of not only the outcome of the 
Application but also the reasons for the decision within 14 
days of the decision having been made (21/9/17). 

b. Despite such period having lapsed, the UCPP has not 
been notified of the reasons for the decision. We were 
notified that a decision had been made by SMSs and e-
mails, but not of the reasons for the decision. We were 
referred to a website link which showed ‘error’ with no 
details.  

This is a failure of the Applicant to comply with a peremptory 
provision. 

a. Regulation 4(2)(a) of the EIA Regulations, 2014 
reads “all registered interested and affected 
parties are provided with access to the decision 
and the reasons for such decision” (our 
emphasis). 

b. The notice of the environmental authorisation 
distributed by SLR to registered I&APs on 2 
October advised that “A copy of the DMR’s 
decision and the reasons for such decision can be 
provided on request and are available on the SLR 
website”.  

SLR provided the DMR’s decision and the 
reasons for the decision to all I&APs who 
requested same. 

The SLR website is functional and the ‘public 
documents’ page contains all of the relevant EIA 
documents. A number of I&APs have confirmed to 
us that they have accessed the relevant 
documents off the website. 

During the Scoping and EIA process the UCPP 
interacted with SLR via email and telephone on a 
number of occasions. Information has been 
provided where requested. Thus if the SLR 
website had reported an ‘error’ as alleged by the 
UCPP, they could easily have emailed SLR and 
requested copies of the documents.  

 

295 UCPP 8. IRRATIONAL DECISION BY DA WITH CONFLICT OF 
INTEREST, RESULTING IN IGNORING OF 
PRECAUTIONARY PRINCIPLE 

a. Regulation 18 of the Regulations to NEMA, Regulation 

a. The legislative point is noted. 

In terms of national policy, oil and gas do have a 
role to play in South Africa’s energy mix, although 
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382 of the 4th December 2014 dictates that the competent 
authority must be guided by the two criteria, namely:- 

• need and  

• desirability of authorising the activity.  
b. There are many elements of the process of gas 

extraction from shale beds that are presently unknown. 
The impact on ground water quality, the impact of 
volatile gas leakage on stock and human fertility and 
the impact on surface animals (e.g. Soil biota such as 
earth worms) that serve to support our grazing lands 
are just three of the unknown elements. We 
understand from NEMA that when faced with 
unknowns, the approach of the authority ought to 
be guided by the “precautionary principle”, that is 
that the conduct is undesirable until the 
unknowns, become known. The impact of the 
authority approving the use in the face of the 
unknowns is that the authority has not made a rational 
decision. 

It is unclear as to why Rhino Oil & Gas as a foreign owned 
company with no BEE status in South Africa, is undertaking this 
application to explore: they have indicated that exploration will 
‘assist with obtaining knowledge to plan further prospecting’: 
surely the optimal approach would be for exploratory steps to be 
taken openly and co-operatively in the public domain, though 
Strategic Environmental Assessment for appropriate areas which 
do not clash with water and biodiversity priorities, to allow for 
expansion of such knowledge. Private exploration has the 
potential to lead to secretive, corrupt, misinformed and 
destructive decision making. 

the extent of the role is uncertain because of 
limited knowledge on the resource (refer to 
section 4.3.2 of the EIR). Exploration is a 
prerequisite to determine if a resource exists and 
if extraction might be possible and is therefore 
considered a need in this regard.     

b. The application for environmental authorisation 
by Rhino Oil and Gas did not include activities for 
the extraction of unconventional gas.  The 
approach by Rhino Oil and Gas is in line with the 
“precautionary principle” as it is only proposed to 
undertake a limited range of exploration activities.  

The nature of the proposed exploration activities 
(e.g. desktop reviews and airborne surveys) is 
such that details and risks of such activities are 
known. The impacts as suggested by the 
Appellant will not occur as a result of the 
proposed exploration activities.   

Should Rhino Oil and Gas propose to conduct 
additional exploration activities, this would need to 
be informed by a further application to PASA and 
a separate environmental impact assessment and 
authorisation process. That assessment process 
would have to demonstrate that the proposed 
activities would not result in significant detrimental 
impacts in order to be granted the requisite 
authorisation.   

Rhino Oil & Gas Exploration South Africa (Pty) 
Ltd is a wholly owned subsidiary of Rhino 
Resources Ltd. 

Rhino Oil and Gas’s BEE partners on the 
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exploration rights are Glen Blue Oil and Gas Ltd. 

295 UCPP 

Nicky Mcleod 

Motebang 
Matthews 
Lepheana 

9. NO FINANCIAL PROVISIONING 
a) Regulation 24(4) of the NEMA Regulations requires that 

the authority “may only issue an authorization if the 
provisions of section 24P(1) of the Act have been 
complied with”.  

b) S24P(1) of NEMA states that  “An applicant for an 
environmental authorisation relating to prospecting, 
exploration, mining or production must, before the Minister 
responsible for mineral resources issues the 
environmental authorisation, comply with the prescribed 
financial provision for the rehabilitation, closure and 
ongoing post decommissioning management of negative 
environmental impacts”.  

c) The record of decision makes absolutely no reference to a 
consideration of whether the Applicant needs to put up security 
for environmental damage that requires repair in the event of the 
termination of the activity. In the premises, the Delegated 
Authority misdirected himself in considering the Application 
without first having considered this aspect as is demanded by 
Regulation 24(4). 

a. and b. These legislative points are noted. 

SLR assessed the need for a financial provision 
for the exploration work programme proposed by 
the applicant. It was indicated in the EIR that “The 
estimated cost for management and / or 
rehabilitation of potential negative environmental 
impacts that might be incurred during the 
proposed remote sensing exploration activities is 
nil”.  

In light of this there is no need to provide a 
financial provision for the exploration work 
programme regulated by the environmental 
authorisation.  

c. Given the findings of the EIR, there was no 
need for the authority to prescribe a financial 
provision. 

 

295 Mark Mcleod 1. NO PROPER NOTICE GIVEN 
 
a. The prescribed manner for the designated agency (i.e. 

PASA) to give notice in terms of Section 10 of the MPRDA 
is set out in Regulation 3 of the MPRD Regulations (GN R 
527 of April 2004). In terms of s2.2.1 of the EIR, “PASA 
has confirmed to SLR that, in respect of this application, 
they placed a notice on a notice board at their office and in 
the Magistrate's Court in the magisterial district applicable 
to the land in question.” 

b. The notices calling for comment on the process and 
application were not exhibited in the Magistrates Court 
having jurisdiction over the area of the application. PASA 

The legislative points raised are noted. 

Matters relating to actions required of PASA in 
terms of Section 10 of the MPRDA fall outside of 
the scope of the EIA process. Such actions were 
thus not reported on in the Scoping or EIA 
reports.  

Refer to the response provided to Point 1 in Table 
3 for further details. 
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is alleged to have sent the Notices to the Courts in Mt 
Fletcher and Matatiele. Neither have jurisdiction over the 
Magisterial District of Matatiele, which has its seat at 
Maluti. The Magistrate’s Court at Matatiele itself has 
jurisdiction over the magisterial area of Mount Currie, 
which area falls outside of the area under application.  

 
c. I dispute that the Notices were ever exhibited at the two 

relevant Magistrate’s Court (Mount Fletcher and Maluti) 
and note that the Applicant never put up proof of this in the 
EIR. 

I suggest that, as the DA never required this proof of the 
Applicant that the DA did not properly apply its mind to 
whether adequate notices had been given to Affected 
Communities. 

295 Mark Mcleod 2. NO OPPORTUNITY TO COMMENT 
 
a. Regulation 40(1) of the NEMA regulations demands that 

Interested and Affected Parties (I&APs) must be afforded 
30 days to submit comments on the EIA and EMPr.  

 
Rhino lodged an application for an exploration right (ER) on 
the 22nd May 2015 (ref: 12/3/295 ER) with PASA. Rhino 
alleges that the EIR was distributed for comment for a 30 day 
period from the 12/8/2016 to the 13/9/2016. They allege that 
the EIR was available on a website. Appellant is a registered 
I&AP and was not advised of this. The EIR was apparently 
available in hardcopy at the “Maluti Magistrates Court being at 
101 Main Street, Matatiele”. Appellant was not advised of this. 
In any event, the Maluti Magistrates Court (which has 
jurisdiction over the area under application) is not in Matatiele 
at all. There were apparently other hardcopies available at 
other locations yet appellant was never advised of this.  

a. The legislative point is noted. The EIR was 
made available to registered I&APs for a 30 day 
review period by mechanisms described in the 
EIR.  

As Mr Mcleod received the later notice of 
environmental authorisation (confirmed in his 
appeal submission) he must have been registered 
on the SLR database. Thus like all other 
registered I&APs he should have been on the 
mailing list for previous notices. Thus it is 
unknown why he did not receive the notice of EIR 
availability review.. 

However, it should be pointed out that the UCPP 
was notified of the review period for the EIR, and 
submitted comments thereon. SLR note that Mr 
Mcleod was copied in on various email 
correspondences from the UCPP at this time and 
should therefore have been aware of the EIR 
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review opportunity. 

The EIR was available at the Maluti Magistrates 
Court and other locations as indicated in the 
notice to registered I&APs. Regrettably the 
physical address of the Maluti Magistrates Court 
was presented incorrectly in the notice. 

295 Mark Mcleod 3. NO NOTICES TO OWNERS & OCCUPIERS 
 
a. I have seen that the application relates to a number of 

properties yet further note that the owners and occupiers 
of such properties have not been notified of the 
application. They are obviously interested parties who are 
probably not notified of these proceedings. 

 
b. I am advised that it was incumbent on Rhino Oil & Gas to 

have submitted copies of the title deeds for all properties 
over which they intend conduct their activity. (see para 2.2, 
p2.1 of the EIR) I have seen no such copies of the title 
deeds in the EIR. I submit that the purpose of this 
requirement is to ensure that the owners and occupiers of 
the properties have been specifically notified of Rhino’s 
intentions. 

 
c. I note that the Applicant did not put up any proof of notices 

sent to property owners in any event.  
 
The notices disclosed in the EIR indicate that no bona fide 
attempt was made to communicate the intentions of Rhino Oil 
and gas to the occupiers of the traditional land occupiers in the 
area. The occupants are largely illiterate, unsophisticated, 
rural people who mostly do not possess smartphones or have 
internet access. A3 posters attached to a poles or fences next 
to the R56 on the edge of the 109 000 ha area mentioned in 
the Scoping report were inadequate. It is noteworthy that their 
alleged notifications on a few access roads to our area on the 

a. Notices were distributed to all land owners who 
were identified and for whom contact details could 
be sourced.  

Land owner names were identified by the 
applicant’s surveyor. Attempts to source contact 
information for the land owners included Windeed 
searches as well as various other searches 
(internet, yellow pages, telephone books, 
requests to municipal rate payer records, other 
EIA databases etc.). The applicant appointed a 
legal services firm to make application to the 
Masters office of the relevant courts for contact 
information for trusts that are land owners within 
the application area.  

SLR’s records indicate that 42 of the 45 land 
owners were sent notices. Despite the efforts 
made, SLR was unable to identify sufficient 
details of the three other owners and thus they 
could not be notified. Details of land owners for 
the application properties were sourced by 
registered surveyors. 

b. The provision of title deeds to PASA is a 
requirement of the MPRDA and falls outside of 
the scope of the Scoping and EIA process. Hence 
copies of the title deeds were not included in the 
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R56 (which is not the only access road) would not practically 
be read by community members travelling predominantly in 
public taxis past them. The trip to the far outlying areas takes 
in excess of 2 hours. There is no reason for the taxi drivers to 
stop even if they (the drivers) happen to see such notices.  

EIR.  

c. Notice was sent to land owners in terms of one 
of the manners provided for in section 47D of the 
NEMA. Proof of same was not included in the 
Scoping or EIA reports as it is not required by the 
EIA Regulations, 2014.    

The methods used to make potentially interested 
and affected parties aware of the scoping and EIA 
process are described in the Scoping and EIA 
reports. Refer to Box 4 and 5 in the EIR for a 
summary.  

The poster that is referred to in the submission 
was just one of various options that were used to 
communicate the project to the wider area. A 
number of site notices were placed (both in the 
area and nearby towns) and use was made of 
press advertisements (on three separate 
occasions), radio notices and the government 
gazette. 

Various representatives of the communities 
including the traditional authorities, municipal 
officials and ward councillors were also informed 
of the project and provided with the documents 
and reports during the public consultation 
process. 

Consultation meetings were arranged with the 
Lebenya, Amahlubi, Moshesh and Sibi Traditional 
Authorities during both the Scoping and EIA 
phases. The format of these meetings was left to 
the Chief’s discretion with some electing to only 
have their senior council/headmen there and 
others inviting the local community. Certain of the 
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Chiefs cancelled these meetings at the last 
minute. 

Copies of the Scoping and EIA reports were hand 
delivered by SLR staff to the four Traditional 
Authorities. The delivery included 20+ copies of 
the executive summary in both Sotho and Xhosa. 
Where receptive, effort was made to discuss the 
content of the reports with the Chief or their 
representative.  

Summaries of all documents generated during the 
Scoping and EIA process for the project were 
available in Sotho and Xhosa.  

295 Mark Mcleod 4. NO CONSULTATION WITH THE COMMUNITY 
 

a. There has been no real public consultative process. 
 

b. At the meetings that I attended the Applicants 
representatives simply told the community what they 
were going to do. They never asked for alternatives, 
suggestions or engaged in any problem-solving sense. 

 
c. Notably the Applicants did not persuade the community 

that there were any benefits that might offset the 
potential dangers of pollution and contamination.  

a. The claim that there has been no real public 
consultative process is misleading and untrue. 
The methods used to notify and consult with 
potentially interested and affected parties during 
the EIA process are described in the Scoping and 
EIA reports. Refer to Box 4 and 5 in the EIR for a 
summary. Every public engagement session 
included a discussion/question session in which 
many suggestions were made by I&APs.   

b. The format of the public consultation meetings 
was for the applicant/EAP to provide information 
on the project and the EIA process. Attendees 
were then given opportunity to ask questions and 
make inputs. All items were minuted, documented 
in the Scoping and EIA reports and responded to 
where required. All alternatives and suggestions 
made by the I&APs were documented and 
considered. 

c. This is not a legislative requirement.  A 
motivation for the proposed exploration was 
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included in the Scoping and EIA reports 

295 Mark Mcleod 

Bakoena 
Traditional 
Council 

Amahlubi 
Traditional 
Council 

5. NO NOTIFICATION OF OUTCOME OR REASONS 
 
a. Although regulation 4(2)(a) of the Regulations to NEMA, 

Regulation 982 of the 4th December 2014 demands that 
all I&APs be advised of not only the outcome of the 
Application but also the reasons for the decision within 14 
days of the decision having been made (21/9/17). 

 
b. Despite such period having lapsed I have not been notified 

of the reasons for the decision. I received an e-mail 
informing me of the decision on the 12th day after the 
decision, yet this did not contain the reasons for the 
decision.  

 
c. Certain of the notifications contained a link to an internet 

page which purported to display the Environmental 
Authorisation, This link did not operate. My enquiries of an 
IT advisor suggest that the Applicant did not upload the 
ruling to the internet page. The Appellant has, accordingly 
not been able to access the reasons for the decision. This 
is the most common position of the rural residents in the 
area under application, most of whom do not enjoy internet 
access in any event.  

 
This is a failure of the Applicant to comply with a peremptory 
provision. 

a. and b. Regulation 4(2)(a) of the EIA 
Regulations, 2014 reads “all registered interested 
and affected parties are provided with access to 
the decision and the reasons for such decision” 
(our emphasis). 

The notice of the environmental authorisation 
distributed by SLR to registered I&APs advised 
that “ A copy of the DMR’s decision and the 
reasons for such decision can be provided on 
request and are available on the SLR website”. 

SLR provided the DMR’s decision and the 
reasons for the decision to all I&APs who 
requested same. 

c. The SLR website is functional and the ‘public 
documents’ page contains all of the relevant EIA 
documents. A number of I&APs have confirmed to 
us that they have accessed the relevant 
documents off the website. Where I&APs have 
informed SLR of difficulties they had to access the 
documents off the website, these have been 
provided by alternative means.  

SLR’s contact details have been made widely 
available during the Scoping and EIA process. 
I&APs who may have wished to acquire copies of 
the DMR’s decision and the reasons therefore 
could simply have contacted SLR and requested 
copies of the documents.  

The notice of the environmental authorisation was 
provided to the various elected and official 
representatives of the local communities including 
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the municipal officials, ward councillors and 
traditional authorities.    

295 Mark Mcleod 

Bakoena 
Traditional 
Council 

Amahlubi 
Traditional 
Council 

6. IRRATIONAL DECISION 
 
a. Regulation 18 of the Regulations to NEMA, Regulation 

382 of the 4th December 2014 dictates that the competent 
authority must be guided by the two criteria, namely:- 

a)  need and  
b)  desirability of authorising the activity.  
b.  There are many elements of the process of gas extraction 

from shale beds that are presently unknown. Potential 
emission of pollutants, contamination of ground and 
surface water, and interference with naturally occurring 
fractures and fissures linking ground water aquifers are 
just three of the unknown elements. I am advised that 
when faced with unknowns, the approach of the authority 
ought to be guided by the “precautionary principle”, that is 
that the conduct is undesirable until the unknowns, 
become known. The impact of the authority approving the 
use in the face of the unknowns is that the authority has 
not made a rational decision. 

c. I am advised that this is the very reason why the Eastern 
Cape Division of the High Court in Grahamstown ruled on 
the 17th   October 2017 in the matter of John Stern N.O & 
Others v the Minister of Mineral Resources, Case No 
5762/2015 that the regulations for Petroleum Exploration 
and Production of the 3 June 2015 were set aside. There 
are just too many unknowns in the process of seeking gas 
to recklessly pursue its extraction at the moment. 

a. The legislative point is noted. 

In terms of national policy, oil and gas do have a 
role to play in South Africa’s energy mix, although 
the extent of the role is uncertain because of 
limited knowledge on the resource (refer to 
section 4.3.2 of the EIR). Exploration is a 
prerequisite to determine if a resource exists and 
if extraction might be possible and is therefore 
considered a need in this regard.     

b. The application for environmental authorisation 
by Rhino Oil and Gas did not include activities for 
the extraction of unconventional gas.  The 
approach by Rhino Oil and Gas is in line with the 
“precautionary principle” as it is only proposed to 
undertake a limited range of exploration activities.  

The nature of the proposed exploration activities 
(e.g. desktop reviews and airborne surveys) is 
such that details and risks of such activities are 
known. The impacts as suggested by the 
Appellant will not occur as a result of the 
proposed exploration activities.   

Should Rhino Oil and Gas propose to conduct 
additional exploration activities, this would need to 
be informed by a further application to PASA and 
a separate environmental impact assessment and 
authorisation process. That assessment process 
would have to demonstrate that the proposed 
activities would not result in significant detrimental 
impacts in order to be granted the requisite 
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authorisation.   

c. The exploration activities for which Rhino Oil 
and Gas has sought environmental authorisation 
would not have been regulated by the, now set 
aside, Petroleum Regulations as the regulations 
were specific to well drilling operations. 

295 Mark Mcleod 

Motebang 
Matthews 
Lepheana 

7. NO PUBLICATION OF APPLICATION LODGED:  
APPLICATION LAPSED AUTOMATICALLY 

a) S10(1)(a) of the MPRDA dictates in peremptory terms 
that “within 14 days of accepting an application lodged in 
terms of s79 of PASA must make known and publish this 
fact in the prescribed manner”. The manner of publication 
is set out in regulation 3, a regulation made in terms of 
s107 of the MPRDA. 

b)  The application was lodged on the 22 May 2015. (p2.2 of 
EIR). 

c) The notices in terms of s79 were allegedly sent to two 
Magistrates Courts in Matatiele and Mt Fletcher by PASA, 
yet no proof was put up in the application that the notices 
were exhibited by the authorities at the Courts. 

d)  The EIR is, furthermore silent as to when these notices 
might have been exhibited at the Magistrates Courts in 
any event. 

e) It was, accordingly impossible for the DA to have 
assessed whether the Applicant complied with s10 
aforesaid. 

f) From the expiry of the 14 day period aforesaid, it appears 
that it became impossible for s10 to be complied with. 
Applicant alleges having sent the Notices to the Courts in 
Mt Fletcher and Matatiele. Neither have jurisdiction over 
the Magisterial District of Matatiele, which has its seat at 
Maluti. The latter portion of the area under application is 
situated in the Matatiele Magisterial District.  

g) The Magistrate’s Court at Matatiele town itself has 
jurisdiction over the magisterial area of Mount Currie, 

The legislative points raised are noted. 

Matters relating to actions required of PASA in 
terms of Section 10 of the MPRDA fall outside of 
the scope of the EIA process. Such actions were 
thus not reported on in the Scoping or EIA 
reports.  

Refer to the response provided to Point 1 in Table 
3 for further details. 
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which area falls outside of the area under application. 
Notification in this Court, then, even if it did happen is 
irrelevant. 

h) Enquiries , furthermore of the Clerks of Court and Chief 
Magistrates (Sello Mokotjo of Maluti and Joseph 
Serfontein of Mt Fletcher) reveal that none of these 
officials recall seeing any such notices exhibited at their 
Magistrate’s Courts in any event. Notably Rhino Oil and 
Gas applicant does not put up confirmation that any of its 
Notices have been exhibited at any Magistrates’ Court. 

 
I submit that no notice was exhibited by PASA at the Maluti 
Court, which Court has jurisdiction over the larger portion of 
the land under application.  

295 Mark Mcleod 

Motebang 
Matthews 
Lepheana 

Bakoena 
Traditional 
Council 

8.  FAULTY GOVERNMENT GAZETTE PUBLICATION 
 
a.The Government Gazette publication alleged by PASA is not 

included in the EIR. Accordingly, it was not possible for the 
DA to assess whether this manner of notification under 
s10(1) of the MPRDA was complied with within the 
stipulated 14 day period. Accordingly, it appears that the 
DA did not apply its mind to the formal aspects of this 
application.  

b. Nevertheless the Application was received by PASA on the 
on the 14 May 2015; 

c. The 14 day period allowable for PASA to publish Notification 
in the Government Gazette expired on the 28 May 2015; 

d.Notwithstanding this PASA only published the notification in 
the Government Gazette on the 21 December 2016, I 
attach a copy of this Publication hereto marking same 
Annexure “A”. 

e. This was clearly an attempt to regularise a Defective 
application after the fact. 

f. In terms of the Dictum on Normandien Farming v PASA & 2 
others, Western Province High Court Case 24294/17, a 
judgment of Justice Dlodlo on the 22/3/17 such an attempt 

Matters relating to actions required of PASA in 
terms of Section 10 of the MPRDA fall outside of 
the scope of the EIA process. Such actions were 
thus not reported on in the Scoping or EIA 
reports.  

Refer to the response provided to Point 1 in Table 
3 for further details. 
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by PASA to regularise this particular defect in this manner 
is ineffective. It is noteworthy that PASA in that matter also 
published the S10(1) notice on the same day, being 
21/12/17. They obviously had realised their mistake and 
were attempting to fix up a blunder. 

295 Mark Mcleod 

Motebang 
Matthews 
Lepheana 

Bakoena 
Traditional 
Council 

Amahlubi 
Traditional 
Council 

9.  DA FAILS TO TAKE MPRDA GUIDELINES INTO 
ACCOUNT 

 
a. S24O(1)(viii) of NEMA enjoins the Minister to take into 

account “any guidelines, departmental policies, and 
environmental management instruments that have been 
adopted in the prescribed manner by the Minister or MEC, 
with the concurrence of the Minister, and any other 
information in the possession of the competent authority 
that are relevant to the application”.  

b. The pre-amble to the Directive issued in terms of the 
MPRDA states that the government acknowledges the 
importance of communities being involved in the mining 
process from the earliest stages of the application process 
for prospecting. This involves communities being 
consulted and informed on any mining activities in their 
area. The preamble points out that the consultation 
process is integral to the fairness of the process due to the 
fact that the process cannot be fair is the administrator did 
not have regard to the consultation process in order to 
assess whether the consultation was sufficient to render 
the grant of the application procedurally fair.  

For this reason any defect in the process most particularly 
relating to affording communities opportunities to object and 
giving their concerns a voice must be regarded as rending the 
process procedurally unfair. 

The legislative points made in a and b are noted. 

The public consultation process that was 
undertaken is described in the Scoping and EIA 
reports. Refer to Box 4 and 5 in the EIR for a 
summary thereof.  

Various efforts were made during the Scoping 
and EIA process to involve communities in the 
application process. Refer to the response 
provided to Point 4 in Table 3 for further details. 

Various representatives of the communities 
including the traditional authorities, officials and 
ward councillors were also informed of the project 
and provided with the documents and reports 
during the public consultation process. 

Consultation meetings were arranged with the 
Lebenya, Amahlubi, Moshesh and Sibi Traditional 
Authorities during both the Scoping and EIA 
phases. The format of these meetings was left to 
the Chief’s discretion with some electing to only 
have their senior council/headmen there and 
others inviting the local community. Certain of the 
Chiefs cancelled these meetings at the last 
minute. 

Copies of the Scoping and EIA reports were hand 
delivered by SLR staff to the four Traditional 
Authorities. The delivery included 20+ copies of 
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the executive summary in both Sotho and Xhosa. 
Where receptive, effort was made to discuss the 
content of the reports with the Chief or their 
representative.  

Summaries of all documents generated during the 
Scoping and EIA process for the project were 
available in Sotho and Xhosa. 

All comments and objections received from I&APs 
were documented and included in the Scoping 
and EIR reports prepared by SLR.  

295 Mark Mcleod 10. DISREGARDING PUBLIC PROTEST 
a. The visceral rejection and objection to this application by all 

levels of society by the communities in the area has been 
ignored entirely by the decision-maker. 

b. The communities are part of the environment. Accordingly 
their views are critical. To simply have ignored this is 
inappropriate and leads to an unfair and irrational decision. 

a. All of the public comments and objections were 
received from I&APs were documented and 
included in the Scoping and EIR and thus made 
available to the decision-maker. 

b. It is incorrect that the views of the community 
were ignored. All comments and objections 
received from I&APs were documented and 
included in the Scoping and EIR reports prepared 
by SLR.  

The public objection to the project and the EIA 
process were documented in multiple places in 
the Scoping and EIA reports (refer to the Box 4, 
Table 3-2, Table 3-5, Table 3-6 and Sections 6.3, 
7.2.1, 7.2.2.4 and 7.7 in the EIR). By way of 
example, this included statements such “The 
great majority of I&APs that have participated in 
the EIA process have expressed their opposition 
to all forms of oil and gas exploration in South 
Africa and to this application in particular”. 

However, the EIA process did not attempt to 
address objections that related to activities which 
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did not form part of the proposed exploration work 
programme (e.g. desktop and airborne surveys). 
This approach is as per the requirements of 
NEMA and was confirmed with PASA. The 
rationale for this approach was provided to I&APs 
in the Scoping and EIA reports.  

294 Agri South Africa First Ground of Appeal  
2. It appears that Rhino was the holder of a Technical Co-

Operation Permit ("TCP") issued in terms of Section 77 of 
the MPRDA over an extensive area, including the area 
under application (108 TCP) and resolved to apply for an 
exploration right for oil, gas, condensate, coal bed 
methane, helium and biogenic gas in terms of Section 79 
of the MPRDA which PASA "accepted".  Whilst it is not 
known when the Application was lodged, Rhino has 
informed IAPs that the application was accepted by PASA 
in accordance with the provisions of Section 79(4) on the 
22nd May 2015.   

3. Section 79(4) of the MPRDA provides as follows: 
"(4) if the designated agency accepts the application, the 

designated agency must, within 14 days from the date of 
acceptance, notify the applicant in writing to –  

(a) consult in the prescribed manner with the landowner, 
lawful occupier and any interested and affected party  and 
include the result of the consultation in the relevant 
environmental report as required in terms of Chapter 5 of 
the National Environment Management Act, 1998; and 

(b) Submit the relevant Environmental Report required in 
chapter 5 of the National Environmental Management Act, 
1998 within a period of 120 days from the date of the 
notice.  

[our emphasis] 

It is noted that there was no item numbered 1 in 
the Appellant’s submission provided to SLR. 

2. Rhino Oil and Gas did hold a TCP over the 
area and did subsequently lodge an application 
for an exploration right.   

 

 

 

3. The legislative point is noted. 

 

 

294 Agri South Africa 4. In the circumstances Rhino was to submit the relevant 
environmental reports on or before 16th September 2015.   

4. PASA specified the date by which the 
application for environmental authorisation should 
be made in their acceptance of the exploration 
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 right application.  

SLR undertook the Scoping and EIA process in 
terms of the provisions of the EIA Regulations, 
2014. Any deviation from the timeframes 
prescribed by Regulations 3, 4, 21 and 23 of the 
EIA Regulations 2014 was only undertaken within 
the timeframes specified by PASA. In this regard 
extensions of time were variously obtained for the 
date of submission of the: 

- application for environmental authorisation, 
- Scoping report, and 
- the EIA report. 

The EIR was thus submitted to PASA on or 
before the date by which it had specified in 
writing. 

The One Environment System gives overriding 
power to the Minister of Environmental Affairs to 
extend prescribed time periods and / or condone 
a failure to abide by prescribed time periods.  As 
set out above, extensions were provided by PASA 
and thus all report submissions were made within 
the prescribed time periods. 

294 Agri South Africa 5. Chapter 5 of NEMA deals with the integrated 
Environmental Management System and Section 23 
records the general objectives which are generally to 
promote the application of appropriate environmental 
management tools to ensure the integrated environmental 
management of activities.   

6. Section 24 of NEMA provides for procedures relating inter 
alia to applications for environmental authorisations, 
determining the competent authority and empowering the 
Minister to make Regulations consistent with the 

The legislative points made in 5, 6, 7 and 8 are 
noted. 
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provisions of the Act to govern these procedures. 
7. In terms of Section 24(1) the competent authority in this 

matter is the Minister of Mineral Resources.  The 
procedures which apply to applications for Environmental 
Authorisations is governed by the Regulations in Chapter 
4 of the Environmental Impact Assessment Regulations, 
2014(Government Notice no: R.982 dated 4 December 
2014) and provide for an application in prescribed form. 

8. Regulation 16(2) provides as follows: 
(2) An application for an environmental authorization may- 
(a)  where applicable, only be submitted after the acceptance 

of an application for any right or permit in terms the 
Mineral and Petroleum Resources Development Act, 
2002; 

(b)  …." 

294 Agri South Africa 9. Rhino's application for an exploration right in terms of 
Section 79 of the MPRDA having been accepted by PASA 
as aforesaid, Rhino submitted an application for an 
Environmental Authorisation (EA).  What was required in 
this application was a Scoping and Environmental Impact 
Reporting Process ("S&EIR") as contemplated in 
Regulation 21 to Regulation 24 of the NEMA Regulations. 

10. In terms of Regulation 21 (1) Rhino was to submit to 
PASA, a Scoping Report which had been submitted to a 
public participation process of at least 30 days, within 44 
days of receipt of PASA of the Application for the EA.  We 
are informed that the application by Rhino for the EA was 
made on the 12th October 2015.  The Scoping Report was 
then to be submitted, if there was to be compliance, by 
25th November 2015.  However, this did not occur and the 
Scoping Report was only submitted on the 26th April 2016.  

     
11. PASA having considered the Scoping Report, so we are 

informed by the Deputy Director-General, accepted the 
Scoping Report (with conditions) on the 10th June 2016 
within the prescribed 43 day period in accordance with the 

9.  a Scoping and Environmental Impact 
Reporting Process was required. The required 
reports were submitted to PASA. 

 

 

10. SLR undertook the Scoping and EIA process 
in terms of the provisions of the EIA Regulations, 
2014. Any deviation from the timeframes 
prescribed by Regulations 3, 4, 21 and 23 of the 
EIA Regulations 2014 was only undertaken within 
the timeframes specified by PASA. See details 
provided at point 4 above. 

11. PASA accepted the Scoping Report 
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requirements of Regulation 22(A).   
12. Rhino having been advised to proceed with the tasks 

contemplated in the plan of study for Environmental 
Impact Assessment was then obliged in terms of 
Regulation 23(1) to submit the Environmental Impact 
Report (EIR) and EMPr, having conducted a public 
participation process of at least 30 days, within a 156 days 
of the date of acceptance of the Scoping Report (10 June 
2016).   In the circumstances Rhino was to submit the 
Environmental Reports by 16 November 2016 to be 
compliant with the provisions of Regulation 23(1)(a) and 
(b). 

13. Rhino submitted the EIR incorporating the EMPr on the 
4th November 2016, within the said period.    

14. Rhino submitted a revised application for the EA on the 
13th December 2016 (i.e. after completion of the 
consultation process and the submission of the EIR and 
earlier Scoping Report) and has not filed, to the knowledge 
of the Appellant, a revised Scoping Report.  

 

 

12. this is correct 

 

 

 

 

 

13. the EIR was submitted to PASA as indicated. 

14. As is common practice, As is common 
practice, the application form for Environmental 
Authorisation was updated to reflect the changes 
that had been made to the application area and 
exploration work programme during the course of 
the Scoping and EIA process. The changes to the 
exploration work programme were only made 
after conclusion of the Scoping process and were 
presented to I&APs and PASA in the EIR. The 
updates to the application form were made once it 
was certain that the project parameters were not 
going to change further (i.e. at the end of the EIA 
phase). Given that the changes served to reduce 
the extent and significance of potential 
environmental impacts, and did not change the 
listed activity being applied for it was not deemed 
necessary to return the assessment process to a 
Scoping phase.  The EIR report, which the I&APs 
had opportunity to review, provided accurate 
details of the project information. The changes to 
the application form aligned its contents with the 
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EIR.        

The need to amend the application forms to 
reflect the changes made during the course of the 
Scoping and EIA was confirmed to the EAP by 
PASA. There was no indication of any 
requirement to revise the Scoping reports. 

294 Agri South Africa 15. Having received the EIR and EMPr it was incumbent upon 
the competent authority to grant or refuse the 
Environmental Authorisation within 107 days of the 4th 
November 2016, being 22nd February 2017 if the 
provisions of Regulation 24(1)(a)(b) were to be complied 
with.  This was not complied with and the EA was only 
granted on the 21st September 2017.   

 

15. Whilst there was a delay, it is submitted that 
the delay was not unreasonable and therefore, 
the decision is not procedurally flawed.  In 
Khumalo v MEC for Education: KwaZulu-Natal 
[2013] ZACC 49; 2014 (5) SA 579 (CC) it was 
confirmed that an unreasonable delay in legality 
review proceedings must be considered in the 
broader context of the matter, including the 
prejudice that would result for other parties and 
the consequences of setting aside an action or 
decision.  This is similarly applicable in this 
context.   

Rhino Oil and Gas expect that the delay was 
likely as a result of the magnitude of the 
application.  Due the large area covered and the 
sheer amount of information required to be 
presented to the Minister for consideration, it is a 
reasonable expectation that the decision-making 
period would be extended.  In addition, the 
prejudice that would result if the decision is set 
aside would be largely socio-economic.  The 
exploration activities merely seek to identify 
possible resources which may then be exploited, 
at a later stage, possibly at a large economic gain 
for South Africa.  The prejudice which would 
result if the decision is set aside, at this stage, 
would be entirely disproportionate as it would stop 
this entire process at an early stage (where it has 
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not yet been confirmed if the resources are 
exploitable).  It is submitted that the setting aside 
of the decision on the basis of the delay would be 
prejudicial and disproportionate.   

In addition, there were regular follow-ups with 
PASA by the applicant as to the status of the 
applications after submission of the EIRs. Rhino 
Oil and Gas acted diligently in attempting to 
obtain a decision as soon as possible. 

294 Agri South Africa 16. It is submitted by the Appellant that both Rhino and the 
competent authority, erred in granting the extension (even 
though "exceptional circumstances" may have been 
demonstrated by Rhino). The provisions of Section 
79(4)(b) of the MPRDA prevail and require of Rhino to 
have submitted the EIR and EMPr by not later than 16 
September 2015.  These provisions are peremptory. 

17. Where the NEMA Regulations apply to activities under the 
MPRDA the time limits provided for in the MPRDA and 
NEMA (also the NEMA Regulations) must be read and 
applied consistently with one another. 

18. In short, an applicant who applies for an exploration right 
in terms of the MRPDA and an Environmental 
Authorisation in terms of NEMA, must do so within the 
time limits prescribed by the MRPDA.  The provisions of 
Regulation 3 of the NEMA Regulations (subordinate 
legislation) allowing for the extension of time frames 
cannot apply and do not override the provisions of the 
MPRDA.   

 

16, 17 and 18. Section 79(4)(a) of the MPRDA 
provides that once the DA accepts an application, 
the applicant must "consult in the prescribed 
manner with the landowner, lawful occupier and 
any interested and affected party and include the 
result of the consultation in the relevant 
environmental report as required in terms of 
Chapter 5 of the National Environmental 
Management Act, 1998". The results of such 
consultation were included in the Scoping and 
EIA reports that were submitted.  

The dates for submission of the Scoping and EIA 
reports were determined by PASA in line with 
NEMA and the EIA Regulations 2014. Any 
deviation from the timeframes prescribed by 
Regulations 3, 4, 21 and 23 of the EIA 
Regulations 2014 was only undertaken within the 
timeframes specified by PASA.  

See details of the time extensions in the response 
to point 4 above. 

The inconsistency between the MPRDA and 
NEMA for the timeframes governing the 
submission of the ‘relevant environmental reports’ 
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are well documented.  However, in terms of the 
One Environmental System, all environmental 
processes required by the MPRDA are regulated 
under NEMA and thus the timeframes prescribed 
in the NEMA and its regulations must be applied.   
These were followed in this case. 

The deletion of Section 38 of the MPRDA and its 
replacement with Section 38A, which provides for 
the implementation of environmental provisions in 
terms of NEMA, makes it clear that the procedure 
enunciated in NEMA must be adhered to when 
one considers the environmental aspects of rights 
granted in terms of the MPRDA. Accordingly, the 
EIA Regulations regarding timeframes for the 
submission of the EIA and EMPr must be read as 
superseding the MPRDA provisions referring to 
such reports. Though the NEMA Regulations 
prescribe peremptory timeframes for these 
processes, non-adherence to the timeframes is 
not fatal to the process if no final decision has yet 
been taken. 

Additionally strict non-compliance with prescribed 
time periods should not be reason for setting 
aside a decision, especially where the material 
objectives of the provision to which such time 
periods have been prescribed have been fulfilled. 

294 Agri South Africa 19. In the circumstances Rhino has not timeously (by 16th 
September 2015) submitted the EIR and EMPr and the 
Deputy Director-General acting under designated authority 
of the Minister of Mineral Resources, could not lawfully 
grant the application for the Environmental Authorisation. 

20. In the circumstances the granting of the Environmental 
Authorisation falls to be set aside on appeal. 

19. Please refer to response made to point 10 
above. 

 

20. the responses prevented above argue against 
such an outcome.  
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294 Agri South Africa Second Ground of Appeal  
21. When lodging an application for exploration rights in terms 

of Section 79 of the MPRDA the application must be in the 
prescribed form and comply with Regulation 28 of the 
MPRDA Regulations (Government Notice no. R527 dated 
23 April 2004).   

22. It is expected of the Applicant, in this case, Rhino, to, inter 
alia, submit a plan contemplated in Regulation 2(2) 
showing the land area or off-shore area to which the 
application relates (Regulation 28(2)(c) and Regulation 
2(1)).  Regulation 2(2) provides as follows:   

(2)  an application contemplated in sub-regulation (1) must be 
accompanied by a plan of the land to which the application 
relates, in accordance with generally accepted standards, 
signed and dated by the Applicant and must contain –  

(a) the co-ordinates and spheroid (Clark 1880/Cape Datum, 
WGS 84/ WGS 84, WGS 94 / Hartebeesthoek 94) of the 
land to which the Application relates; 

(b) The north point; 
(c) The scale to which the plan has been drawn; 
(d) The location and where applicable, the name and number 

of the land to which the application relates; 
(e) The extent of the land to which the application relates; 
(f) The boundaries of the land to which the application 

relates; 
(g) Surface structures and registered servitudes where 

applicable; and 
(h) The topography of the land to which the application 

relates. 
23. Regulation 2(3) exempts applications for mining permits in 

terms of Section 27 of the Act from these requirements.  
Applications in terms of Section 79 for exploration rights 
are not so exempted.   

 

The legislative points made in 21, 22, 23 are 
noted. 

The plans submitted by Rhino Oil and Gas were 
prepared by registered surveyors and were 
compliant with Regulation 2(2). 

  

 

 

294 Agri South Africa  24. On submitting its application Rhino described the 
application area to include approximately 6 500 properties 
over an area of approximately 1 000 000 hectares and 

24. and 25. The information included in the 
Scoping and EIA reports with respect to the 
exploration right application area and exploration 
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made a map available showing the locality and setting of 
the application area. 

25. Subsequently (and after submitting its Scoping Report 
which was accepted by the competent authority, but prior 
to its amended EA application), Rhino reduced the extent 
of the ER application area through the exclusion of all 
known protected areas with status as defined under 
Section 48 of the National Environmental Management 
Protected Areas Act (57 of 2003) and further sought to 
exclude areas in the Gauteng, and Mpumalanga Provinces 
and some farms in the Free State as they were "unlikely to 
be prospective for oil and gas".  Rhino informed IAPs that 
the extent of the ER application area was reduced to an 
area of 656 114 hectares covering approximately 3 600 
properties (farms and portions).  An amended plan was 
made available to IAPs showing the reduced area of land. 

26. The plans submitted by Rhino on submitting its Application 
and in its amended Application (which we have not had 
sight of) could not and did not comply with the provisions 
of Regulation 2(2) consequently Rhino has failed to 
comply with these peremptory requirements of the 
Regulations.    

27. The extent of the area under application renders it difficult 
and near impossible for Rhino to comply with these 
requirements, a difficulty which is further exacerbated by 
the fact that Rhino has not yet identified the site(s) where it 
intends to pursue its further exploration activities.   

work programme was as necessary to inform the 
environmental assessment process. There is no 
requirement in the EIA Regulations 2014 for this 
information to be equivalent to the plan 
contemplated in MPRDA Regulation 2(2) or the 
Exploration Work Program as contemplated in 
MPRDA Regulation 30. Such information was 
provided to PASA by Rhino Oil and Gas in the 
prescribed format.   

 

 

 

 

26. and 27.The plans submitted to PASA were 
prepared by registered surveyors and complied 
with the regulatory requirements.  

The application for environmental authorisation by 
Rhino Oil and Gas did not include any ground-
based exploration activities. Thus there were no 
sites to be identified.  

 

294 Agri South Africa 28. Rhino has failed further to comply with the provisions of 
Regulation 28(2)(d) and (f) in that Rhino has not supplied 
the registered description of the area to which the 
application relates, nor has it supplied certified copies of 
the relevant Title Deeds in respect of the area to which the 
Application relates.  Instead Rhino has elected to supply a 
cadastral list of possible farms with reference to the farm 
number and portion number, but with no further detail.  

28. The information submitted to PASA complied 
with the regulatory requirements. Farm and 
portion numbers (as included in the Scoping and 
EIA reports) are registered descriptions of 
properties, being the description of the properties 
borne on the title deeds.  

Regulation 28(2)(f) states that certified copies of 
title deeds must be submitted "where applicable", 
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This does not constitute compliance.   
 
 
 
 
29. Rhino has submitted an Exploration Work Program as 

contemplated in Regulation 30, but it too does not comply 
with the peremptory requirements of Regulation 30(1)(b) 
and (c).   

which for exploration rights is only applicable 
where there is a conversion of an OP26 sublease 
into an exploration right. 

29. The Exploration Work Program submitted to 
PASA complied with the regulatory requirements.  

 

294 Agri South Africa Third Ground of Appeal 
30. On receipt of notification of acceptance by PASA of its 

Application, PASA must notify Rhino in writing and Rhino 
must consult in the prescribed manner with the landowner, 
lawful occupier and any interested and affected party and 
include the result of the consultation in the relevant 
Environmental Report required in terms of Chapter 5 of 
NEMA. 

31. On page 3 – 6 of the EIR SLR for Rhino record that "it has 
not been possible to source contact information for all 
landowners and occupiers, and thus certain landowners 
and occupiers have not been directly notified".   

 
 
 
 
 
 
 
 
 
32. The difficulty Rhino has in complying with the peremptory 

requirements of the MPRDA and relevant provisions of 
NEMA stems from the fact that its application relates to a 
vast area and the timeframe provided for compliance are 
both peremptory and restrictive. 

 

30. the legislative point is noted.   

 

 

31. The public consultation process, including 
notice to land owners, which was undertaken, is 
described in the Scoping and EIA reports.  

SLR made significant effort to determine 
addresses for and thus notify land owners of the 
application for environmental authorisation. The 
efforts made are described in the Scoping and 
EIA reports. Refer to Box 4 and 5 in the EIR for a 
summary thereof.   

Refer also to the response provided to Point 2 in 
Table 3 for further details. 

32. Whilst the large numbers of land owners did 
contribute to the challenge, the primary factors for 
all land owners not being directly notified were 
that: 

a) information on the land owners as accessed 
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 through Windeed was incomplete or out of 
date,  

b) contact information for land owners was not 
accessible or was incomplete.    

294 Agri South Africa 33. Notwithstanding Rhino's acknowledged non-compliance 
with the requirements of the MPRDA and NEMA in this 
regard (and also the MPRDA and NEMA Regulations) it is 
concluded by the Deputy Director-General in the reason 
for the decision to grant the EA that the applicant had 
taken "reasonable efforts to identify, notify and consult 
with affected landowners" and had satisfied all 
"fundamental and procedural requirements prescribed in 
applicable legislation".  There is also reference to 
compliance with the public consultation process as 
prescribed in the EIA Regulations, 2004 and related 
guidelines.   

34. Rhino has clearly not complied with the legal requirements 
and the conclusion drawn by the Deputy Director-General 
in his designated capacity is clearly wrong which renders 
the decision to grant the EA open to be set aside (and 
properly should be) on appeal. 

33 and 34. the points from the Deputy Director-
General’s reason for the decision to grant the EA 
are noted  

It is considered highly unlikely that most land 
owners would have remained unaware of the 
application. The reasons for this being that, in 
addition to the efforts made as part of the public 
participation process, the application and EIA 
process: 

- received significant coverage in local and 
regional newspapers over a period of a few 
months; 

- were the subject of a number of social media 
campaigns and web-based petitions; 

- were  opposed by a number of interest 
groups with many private, corporate, 
organisation and  land owner members  

- were opposed by a number of farmers’ 
unions that represent land owners.     

The application and EIA process thus had a high 
public profile at the time and, with a few possible 
exceptions,  most land owners would have had 
knowledge of it. 

 

294 Agri South Africa 35. We submit that the applicable statutory scheme is clear.  
Upon acceptance of an application for exploration, the 
designated agency (PASA) must, within 14 days from the 
date of acceptance, notify the Applicant in writing to 
consult in the prescribed manner with the landowner, 

35. The legislative point is noted. However, this 
section of the MPRDA relates to actions required 
of PASA on acceptance of an application and not 
to the applicant’s obligations to consult with land 
owners during the EIA Regulatory public 
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lawful occupier and any interested affected party.  The 
public participation process is further regulated by the 
provisions of Section 10 of the MPRDA and Regulation 3 
of the MPRDA Regulations to which we shall return later in 
these submissions. 

36. The Public Participation Process prescribed in the NEMA 
Regulations, 2014 are contained in Regulation 41 and 
require, inter alia, in Regulation 41(2)(b) in peremptory 
terms that the Applicant must give notice to all potential 
interested and affected parties by –  

(b) giving written notice, in any of the manners provided for in 
Section 47(d) of the Act, to - 

(1) the occupiers of the site and, if the proponent or applicant 
is not the owner or person in control of the site on which 
the activity is to be undertaken, the owner or person in 
control of the site where the activity is to be undertaken or 
to alternative site where the activity is to be undertaken; 

37. Section 47(d) of the NEMA deals with the delivery of 
documentation and for ease of reference is quoted as 
follows: 

1. "A notice of other documents in terms of this Act or a 
specific Environmental Management Act may be issued to 
a person – 

(a) by delivering by hand; 
(b) by sending it by registered mail –  
(i) to that person's business or residential address; 
(ii) in the case of a juristic person, to its registered address or 

principal place of business; 
(bA) by faxing a copy of the notice or documented person, if 

the person has a fax number; 
(bB) By e-mailing a copy of the notice or other document to 

the person, if the person has an e-mail address; or 
(bC) by posting a copy of the notice or other document to 

the person by ordinary mail, if the person has a postal 
address; 

(c) where an address is unknown despite reasonable enquiry, 

participation process. 

Matters relating to actions required of PASA in 
terms of Section 10 of the MPRDA fall outside of 
the scope of the EIA process. Such actions were 
thus not reported on in the Scoping or EIA 
reports. Refer to the response provided to Point 1 
in Table 3 for further details. 

 

The legislative points in 36 and 37 are noted. 
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by publishing it once in the gazette and once in a local 
newspaper circulating in the area of that person's last 
known residential or business address.   

(2) A notice or other document issued in terms of sub-
section 1(b), (bA), (bB), (bC) or (c) must be regarded as having 
come to the notice of the person unless the contrary is proved". 

294 Agri South Africa 38. What is contemplated in Section 47D(c) is to allow for an 
alternative form of notice by publication in the gazette and 
in the relevant newspaper where the persons address is 
unknown and not where the identity of the person is 
unknown.  Rhino has failed to identify landowners and 
lawful occupiers of land in respect of many of the affected 
properties and has consequently failed to give the notice 
as is prescribed or at all. 

 

38. in almost all cases the name of the owners of 
land within the application area are known.  

Section 47D(1)(c) of the NEMA provides for a 
means by which an applicant for a right in terms 
of the MPRDA may comply with its statutory 
obligation to issue a notice or other document 
required in terms of the M`PRDA or other related 
environmental management Act. Such a means is 
available where the address of a potential 
interested and affected party is unknown despite 
reasonable enquiry. The notification provisions 
can be achieved by publishing such notice once 
in the gazette and once in a local newspaper 
circulating in the area of that person's last known 
residential or business address.  

As recorded in the EIR, contact information for a 
number of land owners could not, despite 
reasonable effort, be obtained and thus notice 
was placed in the government gazette and local 
newspapers. Rhino Oil and Gas therefore 
proceeded with the means available to it, thus 
complying with its statutory obligations. 

 

294 Agri South Africa 39. It follows that unless Rhino takes the necessary steps to 
ensure compliance with these aforesaid obligations on 
applicants for Exploration Rights and Environmental 
Authorisations in terms of NEMA, to properly notify and 

39.Significant effort was made during the Scoping 
and EIA process to notify and consult with 
landowners, lawful occupiers of land and 
interested and affected persons in terms of the 
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consult with landowners, lawful occupiers of land and 
interested and affected persons in a manner consonant 
with the provisions of Section 79(4) of the MPRDA and 
Regulation 41 of the NEMA Regulations, 2014 the 
Environmental Authorisation cannot be approved, nor 
indeed could the exploration right be granted in terms of 
Section 80(1) of the MPRDA.   

 

relevant provisions. Refer to Box 4 and 5 in the 
EIR for the details thereof. 

294 Agri South Africa JUST ADMINISTRATIVE ACTION – EQUITABLE AND 
MEANINGFUL CONSULTATION 

 
40. The right of interested and affected persons to 

administrative action that is lawful, reasonable and 
procedurally fair is enshrined in Section 33 of the Bill of 
Rights contained in Chapter 2 of the Constitution of the 
Republic of South Africa, 1996. 

41. The right is given effect to in the Promotion of 
Administrative Justice Act, Act 3 of 2000 and the principles 
recognized and enforced in Section 6 of the MPRDA which 
provides as follows: 

"6(i) subject to the Promotion of Administrative Justice, Act 
2000 (Act no 3 of 2000) in the administrative process 
conducted or the decision taken in terms of this Act must 
be conducted or taken as the case may be within a 
reasonable time and in accordance with the principles of 
lawfulness, reasonableness and procedural fairness. 

(ii)   Any decision contemplated in sub-section 1 must be in 
writing and accompanied by written reasons for such 
decision". 

42. Section 37 of the MPRDA deals with the Environmental 
Management principles and provides as follows: 

"37(1)  the principles set out in Section 2 of the National 
Environmental Management Act, 1998 (Act no. 107 of the 
1998) –  

(a) apply to all prospecting and mining operations as the case 
may be, and any matter or activity relating to such 

 

 

The legislative points in items 40 to 42 are noted  
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operations; and 
(b) serves as guidelines for the interpretation, administration 

and implementation of the environmental requirements of 
this Act" 

294 Agri South Africa THE NATIONAL ENVIRONMENTAL MANAGEMENT 
PRINCIPLES 

43. The National Environmental Management principles 
contained in Section 2 of the National Environmental 
Management Act 107 of 1998 (as amended) (NEMA) 
provide inter alia as follows: 

"(4)(a)  Sustainable development requires the consideration of 
all relevant factors including the following: 

(i)-(vi) …. 
(vii) that a risk-averse and cautious approach is applied, which 

takes into account the limits of current knowledge about 
the consequences of decisions and actions; 

(iix) that negative impacts on the environment and on people's 
environmental rights be anticipated and prevented, and 
where they cannot be altogether prevented, are minimized 
and remedied.   

(c) Environmental management must be integrated, 
acknowledging that all elements of the environment are 
linked and inter-related, and must take into account the 
effects of decision on all aspects on the environment and 
all people in the environment and pursuing the selection of 
the best practicable environmental option. 

(e )   …. 
(f)  the participation of interested and affected parties in 

environmental governance must be promoted, and all 
people must have the opportunity to develop the 
understanding, skills and capacity necessary for achieving 
equitable effective participation, and participation by 
vulnerable and disadvantaged persons must be ensured.   

(g) decisions must take into the account the interest, needs 
and values of all interested and affected parties, and this 
includes recognizing all forms of knowledge, including 

The legislative points in items 43 and 44 are 
noted  

The approach by Rhino Oil and Gas is in line with 
the “risk-averse and cautious approach” as it is 
only proposed to undertake a limited range of 
exploration activities. The nature of the proposed 
exploration activities (e.g. desktop reviews and 
airborne surveys) is such that details and risks of 
the activities are known. 
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traditional and ordinary knowledge. 
(h) – (r) ….". 
[emphasis supplied] 
44.  These principles cannot be complied with if an applicant 

does not comply with the peremptory provisions of Section 
79(4) read with the provisions of Section 24 of NEMA and 
Regulation 41 of the NEMA Regulations 2014 and 
Regulations 21 and 23 of the NEMA Regulations read with 
Regulation 16 of those Regulations. 

45. To facilitate compliance the area (affected environment) 
must be accurately identified to facilitate the identification 
of affected persons (including landowners and lawful 
occupiers of land), the socio-economic impacts on affected 
persons, site specific assessments and evaluation to 
determine impacts on that environment and the 
management and mitigation thereof.   

 

 

 

 

45. The extent of the application area is 
accurately identified as are the owners of the 
property within this area. 

The EIR included an assessment of the potential 
impacts of the exploration activities that have 
been proposed by the applicant. Management 
and mitigation for these activities were included in 
the EMPr.   

294 Agri South Africa 46. The importance of a proper notice and a meaningful 
consultation process was emphasized in the Judgment of 
his Lordship Mr Justice Froneman in the Constitutional 
Court of South Africa in the matter of Bengwenyama 
Minerals (Pty) Ltd and Others vs Genorah Resources (Pty) 
Ltd and Others, 2011(4) SA 113(CC).  In his Judgment 
written on behalf of a unanimous Court, justice Froneman 
states as follows: 

"Another more general purpose of the consultation is to 
provide landowners or occupiers with the necessary 
information on everything that is to be done so that they can 
make an informed decision in relation to the representations to 
be made, whether to use the internal procedures if the 
application goes against them and whether to take the 
administrative action concerned on review.  The consultation 
process and its result is an integral part of the fairness process 
because the decision cannot be fair if the administrator did not 
have full regard to precisely what happened during the 
consultation process in order to determine whether the 

46. The judgement is noted. 

Meaningful consultation requires a rational and 
fair process to be followed whereby all comments 
from interested and affected parties are able to be 
received and considered.  This was followed in 
the scoping and EIA phases.  Bengwenyama 
Minerals (Pty) Ltd and Others vs Genorah 
Resources (Pty) Ltd and Others provides that full 
regard must be had to way the consultation 
process was carried out.  This is clearly set out in 
the EIR reports and set out in this response.  
Refer to Box 4 and 5 in the EIR for the details 
thereof. It is submitted that the consultation 
process was in line with legislative obligations.    
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consultation was sufficient to render the grant of the 
application procedurally fair." 
[underlining supplied] at paragraph 66 of the Judgement. 
47. The importance of these principles and the observance 

thereof is particularly relevant to the rights of landowners 
and as Justice Froneman concludes in his Judgment, this 
is more so because activities of the nature proposed in the 
application constitutes a massive invasion of landowner 
rights (what the learned Judge describes in the context of 
the prospecting right at issue as a "grave and considerable 
invasion of the use and enjoyment of the land on which the 
prospecting is to happen" – at paragraph 63 of the 
Judgment). 

 
 
48. For the consultation process to be fair, not only should 

landowners and interested and affected persons receive 
adequate notice thereof, but there must be a meaningful 
exchange of information to facilitate informed and 
meaningful participation by affected persons prior to the 
approval of an application for exploration rights.   

47. The nature of the proposed exploration 
activities (e.g. desktop reviews and airborne 
surveys) is such that the applicant will not require 
access to any property. There will not be “a 
massive invasion of landowner rights” as claimed 
by the appellant.  

Furthermore the consultation that was undertaken 
related to and, it is argued, was appropriate for 
the nature of the proposed exploration activities 
(e.g. desktop reviews and airborne surveys). The 
basis of this is that there will be no access to or 
use of land during the proposed exploration.    

48. Each of the notices, meetings held and report 
review periods that were facilitated during the 
public participation process provided the 
participants with information and the opportunity 
to submit information. All comments received from 
I&APs were documented in the Scoping and EIR 
reports. A response to each comment was 
provided in the Comment table. 

294 Agri South Africa 49. Rhino gloss over these obligations and deal with their 
failure to comply as follows: 

" 
• as a result of large numbers of landowners and occupiers 

in the application area and the availability of accurate title 
deed, landowner and occupier contact information, 
identification of and consultation with every owner of and 
occupier at included properties was not achieved.  A 
minimum of 87.7% of all landowners have been notified.  
Much effort was made to make potentially affected parties 
aware through various other means (refer to box 4);  

• the large size of the application area, information 
constraints of the exploration process and the nature of 
the early-phase exploration did not allow for, nor warrant, 

49. These points disclose the status of the work 
undertaken rather than glossing over it.  

 

 

 

 

 

 

 



11 January 2018 

55 

 

PROJECT APPELLANT GROUNDS OF APPEAL BY THE APPELLANT RESPONDING STATEMENT BY THE EAP or 
APPLICANT  

COMMENTS BY DMR  

detailed baseline assessments of the whole application 
area.  It is noted that the data bases that were utilised 
generally have good coverage, providing adequately 
accurate representation of the field conditions."  (This 
notwithstanding PASA's requirements in their conditions of 
acceptance of the Scoping Report that Rhino undertakes a 
physical site assessment authenticate data used in EIA). 
[our emphasis]Page 3 – 5 of the EMPr. 

At the time of PASA's acceptance of the Scoping 
report the applicant had still proposed to 
undertake ground-based exploration.  Hence the 
requirement for physical site assessment to 
authenticate data to be used in EIA. Consequent 
to the removal of these activities from the 
exploration work programme it was no longer 
necessary to assess target sites through site 
assessment. 

294 Agri South Africa 50. These statements by SLR Consulting (Africa) (Pty) Ltd 
(EAP) on behalf of Rhino makes it clear that the 
peremptory stakeholder participation procedure obliged by 
the MPRDA and NEMA that must be undertaken by the 
Applicant, has not been followed.  Instead, consultation is 
proposed at some future time.   This does not meet the 
applicable statutory requirements, which are peremptory. 

50. The consultation suggested for a future time is 
that which would be necessary should Rhino Oil 
and Gas propose to undertake exploration 
activities that required access to private property.   

 

 

294 Agri South Africa 51. Equally, the Deputy Director-General in his designated 
capacity on behalf of the Minister has erred in concluding 
that Rhino has complied with its obligations in the 
consultation process.   

52. In the circumstances the public participation process was 
fundamentally flawed, the EIR and EMPr should not have 
been accepted and the Environmental Authorisation 
should not have been authorised and falls to be aside on 
appeal. 

51. noted 

 

 

52. see response to 46 above 

 

294 Agri South Africa 53. An applicant in the position of Rhino choses an extensive 
area of this nature at its peril and cannot rely thereon to 
escape the peremptory requirements of the MPRDA and 
NEMA. 

54. An applicant in the position of Rhino, should not "pull the 
trigger" and submit its application for an ER, SR, EIR and 
EMPr unless and until it is ready and able to comply with 
the peremptory provisions of the MPRDA, the Regulations 
under the MPRDA, NEMA and the NEMA Regulations.  It 

53 and 54. It is submitted that there was no 
attempt to circumvent the legislative obligations 
on Rhino Oil and Gas.  Due to the exploratory 
nature of the activities, the scoping and EIR 
reports are considered to be sufficient and where 
necessary, extensions of time periods were 
applied for in order for additional work to be 
carried out.  In addition, the consultation process 
was carried out fully and is reflected in the 
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cannot be heard to say that it was unable to do so and will 
do so at some future date. 

Scoping and EIR reports. 

The work that is suggested for future dates is that 
which relates to exploration and or production 
activities which may be proposed in future. Such 
work is not currently proposed. 

294 Agri South Africa 55. Having applied for the ER, submitted the SR and having 
had same accepted Rhino through SLR notified IAPs in 
October 2016 that it had reduced the extent of the ER 
application area through the exclusion of all known 
protected areas with Section 48 of the National 
Environment Management Protected Areas Act (Act 57 of 
2003) status and furthermore, that certain areas along the 
northern extent of the Application areas were unlikely to be 
prospective for oil and gas and were consequently 
excluded.   

56. At that time also IAPs were informed that Rhino has 
excluded ground-based exploration activities, including 
core drilling and seismic surveys from the proposed "early-
phase exploration" work for which they were seeking 
Environmental Authorisation.   They emphasized that the 
current focus of the Application (as amended) [and 
consequently also the related environmental assessment] 
was only on remote exploration techniques.  In the 
absence of specific knowledge one must assume that this 
change was brought about by the lack of site specific 
information (the nature of the receiving environment and 
potential impacts of the intended activities) and the lack of 
information on affected owners or lawful occupiers of 
affected land.   

55. as is presented in the EIR 

 

 

 

 

 

56. As indicated in the EIR and during the EIA 
feedback meetings, the removal of the ground-
based exploration activities was because the 
applicant did not possess adequate information to 
determine the specific locations for such work. 
Without same it was not possible to identify 
properties and land owners who could be affected 
nor to determine the environmental attributes of 
the site. 

 

 

294 Agri South Africa 57. It is significant to note that whilst the application for the EA 
(12th October 2015) was apparently amended (the 
Director-General records that the amended application 
was dated the 13th December 2016), this was at a date 
after the submission of the SR dated 26th April 2016 and 

57. As is common practice, the application form 
for Environmental Authorisation was updated to 
reflect the changes that had been made to the 
application area and exploration work programme 
during the course of the Scoping and EIA 
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its acceptance by the competent authority on the 10th 
June 2016.  The submission and acceptance of the SR 
flows from the submission of an application for an EA and 
precedes (and informs) the Environmental Impact 
Assessment Report and Environmental Management 
Program to be submitted in terms of Regulation 23 of the 
NEMA Regulations. 

58. To our knowledge a further Scoping Report after 
amendment of the Application for the EA in December 
2016 was not submitted and if submitted, did not form the 
subject matter of a public participation process as is 
required.  Rhino simply proceeded to prepare and submit 
its EIR and EMPr with a revised Exploration Works 
Program dated 4th November 2016, a date preceding the 
date of the amended EA application.   

59. The 30 day comment period in respect of the EIR, was 13 
September 2016 to 14th October 2016 at a time when the 
amended application for the EA (13 December 2016) had 
not yet been submitted.  

60. A proper consideration of these procedural aspects and 
the process followed by Rhino through SLR and PASA 
leads to the inescapable conclusion that the process was 
fundamentally flawed and procedurally unfair.  It did not 
constitute compliance with the provisions of Section 6 of 
the MPRDA, Section 37 of the MPRDA, Section 2 of 
NEMA and undermined the rights of interested and 
affected persons to administrative action that is lawful, 
reasonable and procedurally fair as enshrined in Section 
33 of the Bill of Rights, supra.   

61. The failure in process and in particular the consultation 
process must, so we submit, have the consequence that 
the granting of the EA be set aside on appeal.   

process.  

Such changes were only made after conclusion of 
the Scoping process and presented to I&APs and 
PASA in the EIR. Updates to the application form 
were made once it was certain that the project 
parameters were not going to change further.  

58. Given that the changes served to reduce the 
extent and significance of potential environmental 
impacts it was not deemed necessary to return 
the assessment process to a Scoping phase.      

Refer to response to Point 14  above.  

 

59. correct. 

 

60. noted. Rhino Oil and Gas applicant does not 
agree with this submission.  

 

 

 

61. noted. Rhino Oil and Gas applicant does not 
agree with this submission.  

294 Agri South Africa THE NATURE OF AN EXPLORATION RIGHT AND THE 
INCREMENTAL APPROACH THERETO 
Fourth Ground of Appeal  
62. SLK on behalf of Rhino give an overview of exploration in 

The Appellant’s submission refers to SLK. We 
assume that this is a typographical error and 
should have read SLR as for the rest of the 
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an Executive Summary of its applications and it reads as 
follows: 

"The conditions necessary for petroleum reserves to have 
accumulated are complex and largely dependent on past 
geological history and present geological formations and 
structure.  The discovery of petroleum / gas reservoirs and 
estimating the likelihood of them containing oil and/or gas 
is a technically complex process consisting of a number of 
different stages, requiring a range of techniques.  
Exploration begins with the identification of target regions 
based on a general geological understanding.  These 
areas are subject to early-phase exploration that is 
focused on large-scale regional analysis.  Exploration in 
areas identified as prospective would progress to the 
appraisal stage.  This work is aimed at identifying and 
defining the extent of target areas with high potential for 
reserves of oil and / or gas.  In order to fully define the 
commercial viability of an oil and/or gas resource a well 
drilling stage is generally undertaken.   The type of wells 
and tests would depend entirely on the nature of the 
resource that has been identified.  Exploration typically 
requires early-phase exploration, appraisal and well drilling 
stages, undertaken over a period of up to 10 years, to 
inform a decision on a production right application. 

Rhino Oil and Gas is at the beginning of an oil and gas 
exploration process and at this stage is only seeking 
authorization to undertake a portion of activities necessary 
to inform an early-phase exploration stage." 

 

appeal. 

62. the quote is noted 

 

294 Agri South Africa 63. In Section 1 of the MPRDA "exploration operation" is 
defined to mean "the re-processing of existing seismic 
data, acquisition and processing of new seismic data or 
any other related activity to define a trap to be tested by 
drilling, logging and testing, including extended well 
testing, of a well with intention of locating a discovery."  
Furthermore "Exploration Work Program" is defined to 

63 and 64. These legislative points are noted. 

The exploration work program has been found to 
comply with the MPRDA Regulations and as 
such, the Minister is now functus officio. 
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mean "the approved exploration work program indicating 
the petroleum operations to be conducted on the 
exploration area during the validity of the exploration right, 
including details regarding the exploration activities, 
phases, equipment to be used and estimated expenditures 
for the different exploration activities and phases".  It is 
therefore clear what is meant by exploration and what 
those activities may include and it is furthermore clear 
what is required to be reflected in an Exploration Work 
Program being detail regarding the intended exploration 
activities through the various phases and the equipment 
that will be utilised to that end.  There is no reference in 
the MPRDA to what SLK / Rhino have described as "early-
phase exploration". 

64. Section 1 of the MPRDA defines "production operation" to 
be any operation, activity or matter that relates to the 
exploration, appraisal, development and production of 
petroleum.  It is clear from this definition that what SLK / 
Rhino have described as an exploration activity in a later 
phase of exploration to be "the appraisal stage" finds no 
foundation in the MPRDA.  Appraisal is a production 
activity (or operation) for which a production right is 
required.   

65. In the circumstances it is submitted that the overview 
exploration supplied and which Rhino intend to pursue in 
various phases (not yet applied for or disclosed in the 
Exploration Works Program) is not consistent with the 
provisions of the MPRDA.  Furthermore Section 80(5) 
provides that an exploration right "is subject to prescribed 
terms and conditions and is valid for the period specified in 
the right, which period may not exceed three years".  [our 
emphasis] 

 

 

 

 

 

 

 

 

 

 

 

 

 

65. The information included in the Scoping and 
EIA reports with respect to the exploration 
activities was to inform the environmental 
assessment process. It was not intended nor 
required to also meet a requirement of the 
MPRDA.   

Rhino Oil and Gas has submitted the information 
required in respect of the MPRDA to PASA. 

294 Agri South Africa 66. Section 81 does however provide for the renewal of a 
exploration right on application by the holder thereof, such 

66. the legislative point is noted.  
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application to "state the reasons and period for which the 
renewal is required".  It is to include a detailed Exploration 
Work Program for the renewal period (Section 81 (d)).  In 
terms of Section 81(4) an exploration right may be 
renewed for a maximum of three periods, not exceeding 
two years each. 

67. Rhino prefaces its application with and anticipates that the 
current application for an ER and EA is for an initial period 
only and that, depending on the outcome of its activities in 
the so-called "early-phase exploration" will apply for a 
renewal of the exploration right and the submission of a 
revised Exploration Works Program to provide for more 
invasive exploration activities.  We submit that it is not in 
the contemplation of the provisions of the MPRDA that this 
incremental approach to exploration rights applications 
and Exploration Work Programs be adopted. 

 
 
 

 

 

 

67. Section 81 of the MPRDA provides that an 
application for renewal of an exploration right 
must, inter alia, include a detailed exploration 
work programme for the renewal period. 
Accordingly, the holder of an exploration right 
may amend and revise an existing exploration 
work programme and resubmit such updated 
programme with the application for renewal of the 
exploration right. An exploration work programme 
may therefore be considered a dynamic 
document, being updated in accordance with the 
activities to be conducted, subject to the approval 
of the Minister. Such an incremental approach is 
specifically envisaged under the MPRDA - 
Section 102(1) providing for the amendment or 
variation of an exploration work programme, as 
well as the related EMPr and/or environmental 
authorisation. Such fluidity is necessary as 
uncertainty is inherent to the nature of 
exploration. Accordingly, the intention to submit a 
revised exploration works programme reflecting 
the outcome of the early-phase exploration 
activities does not constitute an illegality.      

Rhino Oil and Gas submitted an Exploration Work 
Programme to PASA as per the regulatory 
requirements. The presentation of the Exploration 
Work Programme in the EIA report was 
descriptive, it was not required to also meet a 
requirement of the MPRDA.   
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294 Agri South Africa 68. In the event that Rhino should apply for the renewal of its 
exploration right it is inevitable that the further exploration 
operations will include invasive activities and probably the 
drilling of appraisal wells (not provided for in terms of 
Section 1 of the MPRDA) and hydraulic fracturing.  Rhino 
seeks to avoid addressing the nature of the exploration 
activities it will employ in due course and its potential 
impacts.   

 

68. Possible future exploration activities cannot 
be determined at this point in time as the results 
of initial exploration are required. Speculation on 
what may or may not be undertaken in future 
does not form part of this application. 

Any future exploration activities proposed by 
Rhino Oil and Gas would be subject to a further 
application to PASA and a separate 
environmental impact assessment and 
authorisation processes in terms of the MPRDA 
and NEMA. That assessment process would have 
to demonstrate that the proposed activities would 
not result in significant detrimental impacts in 
order to be granted the requisite authorisation. 

 

294 Agri South Africa 69. In adopting this approach Rhino anticipates that given the 
un-invasive nature of the "early-phase exploration" 
methods, it is more likely to secure the ER and the EA and 
once obtained it will gain the advantage that the Minister 
must grant the renewal of the exploration right in terms of 
Section 81(3) if the Application otherwise complies with 
the provisions of Section 81.  Whilst this will necessitate a 
further consultation process in terms of both the MPRDA 
and NEMA, IAPs will, so we submit, be at a distinct 
disadvantage and there will be a seamless progression to 
further periods of exploration.   

69. Rhino Oil and Gas is following the MPRDA 
process as it stands.  

The granting of a renewal of an exploration right 
remains subject to the discretion of the Minister. 
The Minister will exercise this discretion using the 
same standard of reasonableness used when 
considering the grant of an initial exploration right. 
One cannot say that the granting of an initial 
exploration right serves as a 'foot in the door' to 
the granting of a renewal, as in both instances the 
Minister must consider the exploration work 
programme submitted with the application, to 
which he will apply the same standard of 
assessment.  A further consultative process will 
be initiated, meaning that IAPs will not be 
prejudiced and will have their rights recognised 
under such renewal process. 

 

294 Agri South Africa 70. To put the aforegoing in context we refer to the Executive 
Summary supplied by Rhino in which described its 

70. the quote is noted.  



11 January 2018 

62 

 

PROJECT APPELLANT GROUNDS OF APPEAL BY THE APPELLANT RESPONDING STATEMENT BY THE EAP or 
APPLICANT  

COMMENTS BY DMR  

Exploration Work Program in clause 4.3 and where the 
following appears: 

"The initial exploration work would be desk-top based and 
include the evaluation of geological data and the 
assessment of source-rock geo-chemistry.  Full tensor 
gravity gradiometry (FDG) surveys may be undertaken to 
provide information that would lead to the identification of 
target sites for core-hole drilling and alignment of seismic 
survey routes" and  

"FDG surveys involve grid-based flights using a light fixed 
wing aircraft (fitted with FDG equipment) at slow speeds 
(approximately ~ 130 knots) and at an altitude of between 
80 and 300 m above ground.  It is envisaged that up to a 
maximum of 4 000km² could be surveyed with a spacing of 
between 2 and 6 km between lines.  In good weather the 
survey would take less than 7 days to complete; and no 
further ground-based exploration, appraisal or well-drilling 
and future production forms part of the current ER 
applications.  Thus no extraction of hydro-carbons or 
water, no stimulation of wells or hydraulic fracturing 
(fracking) is proposed in the initial 3-year Exploration Work 
Program for which approval is sought.  If the early-phase 
exploration were to confirm the presence of a potential 
resource, then Rhino Oil and Gas would need to seek 
further authorization / approval from PASA for any 
additional exploration work required to appraise the 
resource.  Any further approval would be subject to an 
additional Environmental Assessment (or Environmental 
Authorisation Amendment) process with further public 
consultation and specialist input.  Approvals are also likely 
to be required in terms of other legislation."   

The aforegoing is confirmation of the fact that highly invasive 
exploration techniques are envisaged, beyond the initial 
three year phase of exploration.  IAPs in the limited 
consultation process raised these concerns, but they were 
dismissed on the basis that they are currently not relevant.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

The purpose of exploration is to identify the 
existence of any commercially viable reserves of 
oil and / or gas. The starting point of an 
exploration programme and the use of different 
exploration methods depends on the information 
that is available.  Data from each stage of 
exploration improves the knowledge and 
understanding of the resource, and informs the 
following stage, which is only undertaken if results 



11 January 2018 

63 

 

PROJECT APPELLANT GROUNDS OF APPEAL BY THE APPELLANT RESPONDING STATEMENT BY THE EAP or 
APPLICANT  

COMMENTS BY DMR  

They are indeed relevant.  The Applicant, Rhino, intends 
utilising appraisal and production techniques in a renewed 
exploration phase.  This is unlawful and not provided for in 
the MPRDA and is currently unregulated.   For this reason 
also the EA should be set aside on Appeal 

are positive.  

Rhino Oil and Gas maintains that it cannot yet, 
without conducting the early-phase exploration 
work, know what the future options entail. Without 
information on the scope, extent, duration and 
location of future activities it is not possible for an 
EAP to undertake a reliable assessment of future 
impacts. 

294 Agri South Africa BASELINE ENVIRONMENT 
Fifth Ground of Appeal  
71. Rhino has not supplied site specific baseline information 

on the environment that will ultimately be impacted on by 
its activities and consequently the generic regional 
baseline environment information supplied is of no use to 
IAPs and is also inadequate to inform decision making on 
the granting of the EA.  SLK for Rhino deal with this on 
page 3 – 12 of the EMPr: "the large size of the application 
area, information constraints of the exploration process 
and the nature of the early-phase exploration did not allow 
for, nor warrant, detailed baseline assessments of the 
whole application area".  Given the fact that the Minister 
must, in his decision making, exhibit a risk averse 
approach, regard should have been had to this lacuna and 
the application for the EA declined. 

The Appellant’s submission refers to SLK. Rhino 
Oil and Gas assume that this is a typographical 
error and should have read SLR as for the rest of 
the appeal. 

71. The nature of the proposed exploration 
activities (e.g. desktop reviews and airborne 
surveys) is such that specific sites will not be 
impacted on by the proposed activities.  

As provided for in the EIA report, due to minimal 
impact of the proposed exploration activities, the 
level of detail of baseline information required is 
lower than if intensive, ground-based activities 
were proposed.  Baseline information was 
included to the extent possible and necessary.  In 
this regard, it was the professional opinion of the 
environmental assessment practitioner that the 
information provided was sufficient to inform the 
assessment of impacts of the proposed 
exploration work programme.   

The Minister has discretion to request further 
information, if necessary.  Further, due to the 
large extent of the exploration area, the baseline 
information was required to be presented in a way 
which was most appropriate given the large 

 



11 January 2018 

64 

 

PROJECT APPELLANT GROUNDS OF APPEAL BY THE APPELLANT RESPONDING STATEMENT BY THE EAP or 
APPLICANT  

COMMENTS BY DMR  

amount of baseline data. 

294 Agri South Africa NON-COMPLIANCE : SECTION 79 OF THE MPRDA 
Sixth Ground of Appeal  
72.  Regulation 16(2)(a) of the NEMA Regulations provides as 

follows: 
"(2)  an application for environmental authorization may -  
(a) where applicable, only be submitted after the acceptance 

of an application for any right or permit in terms of the 
Mineral and Petroleum Resources Development Act, 
2002;" 

73. As set out above, PASA purported to accept the 
application of Rhino for an exploration right in accordance 
with the provisions of Section 79(4) of the MPRDA on the 
22nd May 2015.  

74. It is submitted that "acceptance" means lawful acceptance. 
75. The appellant has dealt with the shortcomings in the 

application for an ER by Rhino which were, in our 
respectful submission, fatal.  PASA should not have 
"accepted" the application.  Before it can do so Section 
79(2) provides that the designated agency must be 
satisfied that the application complies with the provisions 
of Section 79(1) (see in this regard Section 79(2) of the 
MRPDA) and the application did not.  

 
76. On accepting the Application PASA was obliged to comply 

with the peremptory provisions of Section 10 (1) of the 
MRPDA which provides as follows: 

"(1) within 14 days after accepting an application lodged in 
terms of Section 16, 22 or 27, the Regional Manager must 
in the prescribed manner –  

(a) make known that an application for a prospecting right, 
mining right or mining permit has been accepted in respect 
of the land in question; and 

(b) call upon interested and affected persons to submit their 
comments regarding the application within 30 days from 
the date of the notice". 

 

72. The application for environmental 
authorisation was submitted after the acceptance 
of the application for the exploration right. 

 

 

73. Rhino Oil and Gas was notified of PASA's 
acceptance of the exploration right application. 

74. correct 

75. the application was made in terms of S79(1) 
and complied with the provisions of Section 79(2) 
of the MPRDA. The appellant has not elaborated 
upon the manner in which it believes that the 
application failed to comply with the provisions of 
Section 79(1) of the MRPDA. 

 

76. the legislative point is noted. Although framed 
in peremptory terms, a lack of strict compliance 
with prescribed time periods does not invalidate 
the application process as a whole so long 
purpose of the objectives of the mandatory 
provision are nevertheless fulfilled. The objective 
of Section 10(1) of the MPRDA is to ensure that 
the acceptance of the application submitted under 
the MPRDA has been made known, and that 
interested and affected parties are afforded the 
opportunity to participate in and engage with the 
application process. This opportunity, and the 

 



11 January 2018 

65 

 

PROJECT APPELLANT GROUNDS OF APPEAL BY THE APPELLANT RESPONDING STATEMENT BY THE EAP or 
APPLICANT  

COMMENTS BY DMR  

 
 
 
 
77. The manner in which PASA is to comply with this 

obligation is further dealt with in Regulation 3 of the 
MPRDA Regulations under the heading "Consultation with 
interested and affected persons".  The provisions of 
Section 10 and Regulation 3 are in prescriptive terms, 
peremptory and must be complied with, by PASA.  The 
Appellant will not repeat the content of Regulation 3 
herein. 

78. Similarly, the provisions of Section 79(1) and Regulation 
28(2) of the MPRDA Regulations are couched in 
peremptory terms and must be complied with.  See in this 
regard the Judgment of Judge Dlodlo in the matter 
Normandien Farm (Pty) Ltd vs The South African Agency 
for Promotion of Petroleum and Exploitation SOC (State 
Owned Company) Ltd, Rhino Oil and Gas Exploration SA 
(Pty) Ltd and the Minister of Mineral Resources, case 
number 24294/2017 in the Western Cape Division, Cape 
Town of the High Court of South Africa dated 3 May 2017.   

time period in which it occurs, is not disposed of 
through a delay in compliance with the prescribed 
time periods. 

77. Regulation 3(3)(a) provides that PASA may 
make known the acceptance of an application by 
publication in the applicable Provincial Gazette. 
PASA complied with this obligation. 

 

 

78. the legislative point and reference is noted 
See paragraph 76 above. The consultation 
process regarding the application submitted, the 
facilitation of which is the objective of Regulation 
3, commenced with the publication of the notice in 
the Provincial Gazette. 

 

294 Agri South Africa 79. The Appellant submits that the acceptance of the 
application for the ER by PASA was an illegality by virtue 
of non-compliance with the peremptory provisions of the 
MPRDA set out above.  It is the Appellant's submission 
further that PASA's failure to give notice of its acceptance 
to interested and affected persons in accordance with the 
peremptory provisions of the MRPDA set out above, 
visited the acceptance with illegality and rendered the 
prescribed notice and consultation process fatally flawed. 

 

79. One must note that any failure to comply with 
time periods imposed for peremptory conduct 
grants an affected person the right to seek 
mandaroty relief to force compliance with the 
relevant statute. Such an affected person cannot 
seek an order that such conduct can never be 
carried out once the statutory time periods have 
passed, particulary where the objectives of the 
mandatory position are nevertheless fulfilled. 

Even if the late compliance with this Section 
constitutes an illegality, which it does not, it would 
not follow that the process as a whole would be 
set aside as any potential prejudice that 
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interested and affected persons may have 
suffered was remedied by the publication of the 
Section 10 notices in the Provincial Gazette.   

The ER application was still in the process of 
being considered by PASA at the time that the 
Section 10 notices were published in late 2016. 
No right had yet been granted, and interested and 
affected persons were afforded the opportunity to 
participate in and submit their objections to the 
application process after this publication. 

294 Agri South Africa 80. Consequently, the acceptance was not lawful and as a 
consequence further, there was not lawful acceptance of 
an application in terms of the MRPDA as is required by 
Regulation 16(2)(a), quoted above, of the NEMA 
Regulations.  Consequently the application for an 
Environmental Authorisation submitted by Rhino could not 
lawfully be entertained.   

 
 
 
81. The illegalities described above visit the subsequent 

actions in the process with illegality. 
 
 
 
 
 
 
 
 
 
 
 
 
 

80. The acceptance of the application was lawful 
as the process envisioned has been followed, 
with interested and affected parties suffering no 
prejudice though the rectification action 
undertaken by PASA prior to the making of a final 
decision by the Minister. Accordingly, the 
application for environmental authorisation was 
made compliant with Regulation 16(2)(a) of the 
NEMA Regulations. 

81. The purpose of the publication of the Section 
10 notices was achieved - interested and affected 
parties were afforded the opportunity to engage in 
the application process prior to the granting of a 
right in terms of the MPRDA. Any non-compliance 
with prescribed timelines has thus been cured.  

Where the spirit and purpose and objects  of a 
step in a statutory process have been adhered to, 
one cannot seek to have decisions made 
antecedent such step set aside due to non-
compliance with a factor ancillary to the step, 
such as prescribed time periods for making a 
decision, especially where potential prejudice to 
affected parties has been ameliorated through 
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82. For the reasons advanced above, this is a further ground 
upon which the decision of the Deputy Director General, 
acting as aforesaid, to grant the Environmental 
Authorisations should be set aside on appeal. 

rectification of non-compliance. 

82. Though the timelines were not strictly adhered 
to, all of the steps preceding the granting of the 
Environmental Authorisation have been 
completed and accordingly the Deputy Director 
General was acting within his powers when 
granting the Environmental Authorisation 

294 Agri South Africa THE NATIONAL INTEREST  
Seventh Ground of Appeal  
83. SLK for Rhino in discussing the no-go alternative record 

the following: 
"Given the wide array of unknown facts regarding the potential 

for economic growth and the potential for environmental 
impacts arising from unconventional gas production, as 
well as the unknown facts of the future energy mix in the 
absence of gas, the overall impact associated with the 
"no-go" alternative is considered to be of unknown 
significance". 

84. It is in the national interest that the Nation's mineral and 
petroleum resources are developed in an orderly and 
ecologically sustainable manner while promoting 
justifiable, social and economic development (Section 2(h) 
of the MPRDA).  To achieve this, the principles contained 
in Section 2 of NEMA, including a risk-averse approach 
must be followed. 

85. Having regard to the national interest and the need to 
promote the sustainable development of the Nation's 
petroleum resources, the then Minister of Mineral 
Resources, Ms Susan Shabangu, MP, imposed a 
moratorium on the processing of all new applications for 
Reconnaissance Permits, Technical Co-Operation 
Permits, Exploration Rights and Productions Rights in 
terms of Section 74, 76, 79 and 83 of Act in a notice 
published under Section 49(1) of the MPRDA in 
Government Notice no. 54 dated 1 February 2011.  The 

The Appellant’s submission refers to SLK. Rhino 
Oil and Gas assume that this is a typographical 
error and should have read SLR as for the rest of 
the appeal. 

83. the quote is noted.  

 

 

 

84. The application for an exploration right by 
Rhino Oil and Gas and the processes that are 
being followed are in line with the orderly and 
ecologically sustainable approach advocated by 
the MPRDA. 

The application for environmental authorisation by 
Rhino Oil and Gas did not include activities for the 
extraction of unconventional gas.  The approach 
by Rhino Oil and Gas is in line with the 
“precautionary principle” contained in NEMA as it 
is only proposed to undertake a limited range of 
exploration activities.  

The nature of the proposed exploration activities 
(e.g. desktop reviews and airborne surveys) is 
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moratorium was imposed from the date of publication of 
the notice until further notice.  The moratorium excluded 
applications received before publication of the notice.   

86. The minister extended the moratorium in April 2011 to 
include pending applications and on 3 February 2014 in 
Government Notice no. 71 she published the further notice 
in terms of Section 49(1) of the MPRDA and which 
provided as follows: 

"Having considered presentations made in response to Notice 
R932 of 16 November 2012, the Minister of Mineral 
Resources, having regard to the National Interest and the 
need to promote the sustainable development of the 
Nation's petroleum resources, hereby impose a restriction 
under Section 49(1) of the Mineral and Petroleum 
Resources Development Act, 2002 (Act no 28 of 2002) 
("the Act") on the granting of Applications for the 
Reconnaissance Permits, Technical Co-Operation 
Permits, Exploration Rights and Production Rights in terms 
of Sections 74, 76, 79 and 83 of the Act.  The designated 
areas for the restriction are depicted on plan attached as 
annexure A. 

This restriction shall not be applicable to applications received 
and accepted before 1 February 2011, subject to the 
condition that such applications, if granted, shall not 
authorise the holder of such right to undertake hydraulic 
fracturing.  Actual hydraulic fracturing shall only be 
authorised once appropriate amendments to the 
Regulations under the Act, a draft which was published for 
comment by Notice 1032 of 2013, have been 
promulgated". 

such that details and risks of such activities are 
known. The impacts as suggested by the 
Appellant will not occur as a result of the 
proposed exploration activities.  

85 and 86.The moratoriums referred to by the 
appellant were not applicable to the application(s) 
made by Rhino Oil and Gas as the application 
areas are located outside of the designated areas 
specified in the moratoriums. 

 

294 Agri South Africa 87. What is apparent from the aforegoing is the Honourable 
Minister had regard to the fact that the exploration and 
production methods employed to exploit unconventional 
gas resources would impact on the environment and 
should not be allowed to be employed until it was properly 
regulated.  The Minister published Regulations for 

87 The exploration activities for which Rhino Oil 
and Gas has sought environmental authorisation 
would not have been regulated by the, now set 
aside, Petroleum Regulations as the regulations 
were specific to well drilling operations. 
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petroleum exploration and production in Government 
Notice R466 dated 3 June 2015, but these have since 
been reviewed in the High Court and set aside in the 
matter of John Douglas Stern N.O. and 15 Others versus 
The Minister of Mineral Resources, case number 
5762/2015 in the Eastern Cape Division of the High Court, 
Grahamstown.   In the circumstances the exploration and 
production of petroleum remains unregulated.   

88. It is not in the National interest that applications for 
exploration and production are considered whilst these 
activities (or their intended activities) particularly relating to 
unconventional gas resources (shale and coal bed 
methane) are not regulated.  In the circumstances the 
current application should not have been considered 
favourably by the Minister. 

 

88. The exploration work programme will however 
be regulated in terms of the environmental 
authorisation and the EMPr.   

The assertion that that petroleum exploration is 
unregulated is incorrect. 

 

294 Agri South Africa 89. After considerable public pressure the Minister of 
Environmental Affairs commissioned a Strategic 
Environmental Assessment to be performed to assess the 
potential socio-economic benefits and impacts of shale 
gas development with a view to augment the limits of 
knowledge to better inform decision-making.  The 
Strategic Environmental Assessment was completed by 
October 2016 and published on delivery thereof to the 
Minister in March 2017.  Phase 3 of the SEA was 
completed and a further report submitted to Government in 
June 2017 being the "Decision Support Tools Report".   

89.1 Unfortunately the terms of reference issued to the 
authors of the SEA was limited to a peer review of the 
state of current knowledge (it did not allow for further 
research to address limits of knowledge) and was limited 
to the areas under application for exploration in the 
Southern Karoo basin.    

90. Strategic Environmental Assessment is a tool to assist 
Government in decision-making and the formulation of 
policy and legislation.  As it was considered to be in the 
National Interest to commission such a high level 

89, 90 and 91. The applicant is unable to 
comment on the actions by the Minister.   

The process and findings of the SEA were noted 
in the EIR. It was documented that “Some of the 
findings of the SEA’s draft scientific assessment 
have relevance, but mostly the SEA is 
considering more advanced exploration and or 
production which is beyond the scope of the 
exploration work programme proposed by Rhino 
Oil and Gas”. 
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Environmental Assessment it should have been performed 
in respect of the whole of this Country and not limited to 
the aforesaid regions or areas.  To not do so, disregards 
the precautionary principle and the risk-averse approach 
to be adopted in terms of Section 2 of NEMA.  It is our 
respectful submission that a Strategic Environmental 
Assessment should be performed in respect of the areas 
currently under application in KwaZulu-Natal, the Eastern 
Cape, the Free State and North West Provinces and 
indeed in respect of the entire Country.  

91. It is equally disturbing that the Minister in imposing a 
moratorium in the national interest sought deliberately to 
limit the moratorium to the designated area which 
significantly, excluded the areas currently under 
application by Rhino.  This is both irrational and in our 
respectful submission, unlawful. 

 

 

 

 

295 Agri South Africa 92. The Department of Science and Technology 
commissioned the Academy of Science of South Africa 
(ASSAf) to deliver a report on South Africa's technical 
readiness and the report "South Africa's Technical 
Readiness to Support the Shale Gas Industry" was 
delivered in October 2016.  Given the findings of the 
authors of the SEA and the report of the ASSAf on our 
Country's technical readiness to deal with unconventional 
gas development that there are significant scientific 
unknowns (limits of knowledge) that militate against 
informed (and therefore lawful) decision-making and which 
demand further research to augment the state of 
knowledge relating to the socio-economic benefits and 
impacts of the proposed development and that we, as a 
Country, lack technical and other capacity and the strong 
recommendations made in both reports, the Minister in the 
administration of applications for exploration rights 
targeting unconventional gas reserves (whether it be shale 
gas or coal bed methane) should exhibit a risk-averse 
approach.   

The Appellant’s submission refers to SLK. Rhino 
Oil and Gas assume that this is a typographical 
error and should have read SLR as for the rest of 
the appeal. 

92. the SEA and ASSAf reports are noted. 
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93. The Department of Science and Technology (supported 
therein by the Department of Mineral Resources and other 
Government Departments) initiated, with the assistance of 
ASSAf, a program which commenced with a conference 
(workshop) in Port Elizabeth on 31st August – 1 
September 2017 named "The Shale Gas Industry in South 
Africa: Toward a Science Action Plan".  The workshop / 
conference was aimed at (in furtherance of the 
consultation process) assisting Government on an action 
plan on the way forward.   

94. In the circumstances the Minister should, in the instant 
application, take into account these unknowns (to which 
SLK for Rhino properly referred) and exhibit a risk averse 
approach in assessing the application, both for an 
Environmental Authorisation and an Exploration Right and 
given the current state of knowledge decline the 
applications.  The Minister through the Deputy Director 
General acting under designated authority, failed to do so 
and that decision falls to be set aside on appeal. 

93. noted 

 

 

 

 

 

94. The approach by Rhino Oil and Gas is in line 
with a “risk averse approach” as it is only 
proposed to undertake a limited range of 
exploration activities.  The nature of the proposed 
exploration activities (e.g. desktop reviews and 
airborne surveys) is such that details and risks of 
the activities are known. 

295 Agri South Africa 95. It is apparent from the EIR and EMPr that the area under 
application is currently sustained largely by agriculture and 
tourism.  The granting of an EA and in due course, an ER 
to Rhino has the potential to impact negatively on both 
these activities.  The SEA performed and referred to 
above supports this submission.  In the event that large 
reserves of gas and oil are found to be present this could 
lead to a large scale well-field development which will 
impact on the environment to the point where an 
agricultural rural environment will be transformed into a 
fragmented industrial environment.  This submission is 
also supported by the authors of the SEA and in the 
circumstances, until the socio-economic benefits and 
impacts are established and known the proposed 
exploration activities, in the application of the 
precautionary principle, should not be allowed.  To 
properly understand the potential impacts of the 

95. The impact assessment (EIR produced by 
SLR) of the activities included as part of the 
application for environmental authorisation (e.g. 
desktop reviews and airborne surveys) concluded 
that neither of these activities would result in 
impacts on tourism or agricultural activities. 

Should Rhino Oil and Gas propose to conduct 
additional exploration activities, this would need to 
be informed by a further application to PASA and 
a separate environmental impact assessment and 
authorisation process. That assessment process 
would have to demonstrate that the proposed 
activities would not result in significant detrimental 
impacts in order to be granted the requisite 
authorisation.  
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development one should have regard to the cumulative 
impact the current applications may have.  Rhino has 
applied in four discrete applications for exploration rights in 
a vast area.  This is also the position in the current 
applications of Shell, Bundu and Falcon in the aforesaid 
designated area.  The current applications traverse the 
boundaries of the Western Cape, Northern Cape, Eastern 
Cape, Free State, Kwazulu-Natal and North West 
Province.  If well field developments should follow it will 
impact on vast tracts of land and a significant percentage 
of our Country's land surface. 

96. It demands a risk averse approach which is not reflected in 
the current application and in the granting of the EA.   For 
this further reason, the decision to grant the EA should be 
reversed on Appeal. 

Such process is exactly as prescribed by the 
MPRDA and NEMA for the orderly and 
ecologically sustainable development of the 
Nation's mineral and petroleum resources which 
promote justifiable, social and economic 
development. 

SLR noted that “there is no chance of cumulative 
impacts of any significance”. This was based on 
the fact that the assessment of the impacts 
concluded that “the impacts of proposed 
exploration activities would be extremely limited in 
extent, widely dispersed, of very short duration 
and very low intensity and would therefore have 
very low significance”.  

96. The approach by Rhino Oil and Gas is in line 
with a “risk averse approach” as it is only 
proposed to undertake a limited range of 
exploration activities.   

295 Agri South Africa GROUNDS OF APPEAL  
First Ground of Appeal  
1. It appears that Rhino was the holder of a Technical Co-

Operation Permit ("TCP") issued in terms of Section 77 of 
the MPRDA over an extensive area, including the area 
under application (108 TCP) and resolved to apply for an 
exploration right for oil, gas, condensate, coal bed 
methane, helium and biogenic gas in terms of Section 79 
of the MPRDA which PASA "accepted".  Whilst it is not 
known when the Application was lodged, Rhino has 
informed IAPs that the application was accepted by PASA 
in accordance with the provisions of Section 79(4) on the 
22nd May 2015.   

2. Section 79(4) of the MPRDA provides as follows: 
"(4) if the designated agency accepts the application, the 

designated agency must, within 14 days from the date of 

 

1. Rhino Oil and Gas did hold a TCP over the 
area and did subsequently lodge an application 
for an exploration right.   
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acceptance, notify the applicant in writing to –  
(a) consult in the prescribed manner with the landowner, 

lawful occupier and any interested and affected party  and 
include the result of the consultation in the relevant 
environmental report as required in terms of Chapter 5 of 
the National Environment Management Act, 1998; and 

(b) Submit the relevant Environmental Report required in 
chapter 5 of the National Environmental Management Act, 
1998 within a period of 120 days from the date of the 
notice.  

[our emphasis] 

2. The legislative point is noted. 

 

295 Agri South Africa 3. In the circumstances Rhino was to submit the relevant 
environmental reports on or before 21st September 2015.   

3. PASA specified the date by which the 
application for environmental authorisation should 
be made in their acceptance of the exploration 
right application.  

SLR undertook the Scoping and EIA process in 
terms of the provisions of the EIA Regulations, 
2014. Any deviation from the timeframes 
prescribed by Regulations 3, 4, 21 and 23 of the 
EIA Regulations 2014 was only undertaken within 
the timeframes specified by PASA. In this regard 
extensions of time were variously obtained for the 
date of submission of the: 

- application for environmental authorisation, 

- Scoping report, and 

- the EIA report. 

The EIR was thus submitted to PASA on or 
before the date by which it had specified in 
writing. 

The One Environment System gives overriding 
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power to the Minister of Environmental Affairs to 
extend prescribed time periods and / or condone 
a failure to abide by prescribed time periods.  As 
set out above, extensions were provided by PASA 
and thus all report submissions were made within 
the prescribed time periods. 

295 Agri South Africa 4. Chapter 5 of NEMA deals with the integrated 
Environmental Management System and Section 23 
records the general objectives which is generally to 
promote the application of appropriate environmental 
management tools to ensure the integrated environmental 
management of activities.   

5. Section 24 of NEMA provides for procedures relating inter 
alia to applications for environmental authorisations, 
determining the competent authority and empowering the 
Minister to make Regulations consistent with the 
provisions of the Act to govern these procedures. 

6. In terms of Section 24(1) the competent authority in this 
matter is the Minister of Mineral Resources.  The 
procedures which apply to applications for Environmental 
Authorisations is governed by the Regulations in Chapter 
4 of the Environmental Impact Assessment Regulations, 
2014(Government Notice no: R.982 dated 4 December 
2014) and provide for an application in prescribed form. 

7. Regulation 16(2) provides as follows: 
(2) An application for an environmental authorization may- 
(a)  where applicable, only be submitted after the acceptance 

of an application for any right or permit in terms the 
Mineral and Petroleum Resources Development Act, 
2002; 

(b)  …." 

The legislative points made in 4, 5, 6 and 7 are 
noted. 

 

 

295 Agri South Africa 8. Rhino's application for an exploration right in terms of 
Section 79 of the MPRDA having been accepted by PASA 
as aforesaid, Rhino submitted an application for an 
Environmental Authorisation (EA).  What was required in 

8.  a Scoping and Environmental Impact 
Reporting Process was required. The required 
reports were submitted to PASA. 
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this application was a Scoping and Environmental Impact 
Reporting Process ("S&EIR") as contemplated in 
Regulation 21 to Regulation 24 of the NEMA Regulations. 

 

295 Agri South Africa 9. It is not known to the Appellant when Rhino applied for the 
EA but we are informed from the reasons for the decision 
granting the EA on page 10 thereof that the Scoping 
Report was submitted within the 44 day prescribed period, 
on 26th April 2016.    

10. PASA having considered the Scoping Report, so we are 
informed by the Deputy Director-General, accepted the 
Scoping Report (with conditions) on the 10th June 2016 
within the prescribed 43 day period in accordance with the 
requirements of Regulation 22(A).   

11. Rhino having been advised to proceed with the tasks 
contemplated in the plan of study for Environmental 
Impact Assessment was then obliged in terms of 
Regulation 23(1) to submit the Environmental Impact 
Report (EIR) and EMPr, having conducted a public 
participation process of at least 30 days, within a 156 days 
of the date of acceptance of the Scoping Report (10 June 
2016).   In the circumstances Rhino was to submit the 
Environmental Reports by 16 November 2016 to be 
compliant with the provisions of Regulation 23(1)(a) and 
(b). 

12. Rhino submitted the environmental reports on 3rd October 
2016.     

13. Having received the EIR and EMPr it was incumbent upon 
the competent authority to grant or refuse the 
Environmental Authorisation within 107 days of the 3rd 
October 2016, being 23 January 2017.  This did not occur.   

9. correct 

 

 

10. PASA accepted the Scoping Report 

 

 

11. this is correct 

 

 

 

 

 

 

12. the EIR was submitted to PASA as indicated 
 

13. correct. Refer to the response provided to 
Point 6 in Table 3. 

 

295 Agri South Africa 14. It is submitted by the Appellant that both Rhino and the 
competent authority, erred in granting the extension (even 
though "exceptional circumstances" may have been 

14, 15 and 16. Section 79(4)(a) of the MPRDA 
provides that once the DA accepts an application, 
the applicant must "consult in the prescribed 
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demonstrated by Rhino).  The provisions of Section 
79(4)(b) of the MPRDA prevail and require of Rhino to 
have submitted the EIR and EMPr by not later than 21st 
September 2015.  These provisions are peremptory.  

15. Where the NEMA Regulations apply to activities under the 
MPRDA the time limits provided for in the MPRDA and 
NEMA (also the NEMA Regulations) must be read and 
applied consistently with one another. 

16. In short, an applicant who applies for an exploration right 
in terms of the MRPDA and an Environmental 
Authorisation in terms of NEMA, must do so within the 
time limits prescribed by the MRPDA.  The provisions of 
Regulation 3 of the NEMA Regulations (subordinate 
legislation) allowing for the extension of time frames 
cannot apply and do not override the provisions of the 
MPRDA.   

manner with the landowner, lawful occupier and 
any interested and affected party and include the 
result of the consultation in the relevant 
environmental report as required in terms of 
Chapter 5 of the National Environmental 
Management Act, 1998". The  results of such 
consultation were included in the Scoping and 
EIA reports that were submitted.  

The dates for submission of the Scoping and EIA 
reports were determined by PASA in line with 
NEMA and the EIA Regulations 2014. Any 
deviation from the timeframes prescribed by 
Regulations 3, 4, 21 and 23 of the EIA 
Regulations 2014 was only undertaken within the 
timeframes specified by PASA.  

See details of the time extensions in the response 
to point 3 above. 

The inconsistency between the MPRDA and 
NEMA for the timeframes governing the 
submission of the ‘relevant environmental reports’ 
are well documented.  However, in terms of the 
One Environmental System, all environmental 
processes required by the MPRDA are regulated 
under NEMA and thus the timeframes prescribed 
in the NEMA and its regulations must be applied.   
These were followed in this case. 

The deletion of Section 38 of the MPRDA and its 
replacement with Section 38A, which provides for 
the implementation of environmental provisions in 
terms of NEMA, makes it clear that the procedure 
enunciated in NEMA must be adhered to when 
one considers the environmental aspects of rights 
granted in terms of the MPRDA. Accordingly, the 
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EIA Regulations regarding timeframes for the 
submission of the EIA and EMPr must be read as 
superseding the MPRDA provisions referring to 
such reports. Though the NEMA Regulations 
prescribe peremptory timeframes for these 
processes, non-adherence to the timeframes is 
not fatal to the process if no final decision has yet 
been taken. 

Additionally strict non-compliance with prescribed 
time periods should not be reason for setting 
aside a decision, especially where the material 
objectives of the provision to which such time 
periods have been prescribed have been fulfilled. 

295 Agri South Africa 17. In the circumstances Rhino has not timeously submitted 
the EIR and EMPr and the Deputy Director-General acting 
under designated authority of the Minister of Mineral 
Resources, could not lawfully grant the application for the 
Environmental Authorisation. 

18. In the circumstances the granting of the Environmental 
Authorisation falls to be set aside on appeal. 

17. Please refer to response made to point 3 
above. 

 

18. the responses prevented above argue against 
such an outcome.. 

 

295 Agri South Africa Second Ground of Appeal  

19. When lodging an application for exploration rights in 
terms of Section 79 of the MPRDA the application must 
be in the prescribed form and comply with Regulation 28 
of the MPRDA Regulations (Government Notice no. R527 
dated 23 April 2004).   

20. It is expected of the Applicant, in this case, Rhino, to, 
inter alia, submit a plan contemplated in Regulation 2(2) 
showing the land area or off-shore area to which the 
application relates (Regulation 28(2)(c) and Regulation 
2(1)).  Regulation 2(2) provides as follows:   

 
(2)  an application contemplated in sub-regulation (1) must be 

The legislative points made in 19, 20 and 21 are 
noted. 

The plans submitted by Rhino Oil and Gas were 
prepared by registered surveyors and were 
compliant with Regulation 2(2). 
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accompanied by a plan of the land to which the application 
relates, in accordance with generally accepted standards, 
signed and dated by the Applicant and must contain –  

(a) the co-ordinates and spheroid (Clark 1880/Cape Datum, 
WGS 84/ WGS 84, WGS 94 / Hartebeesthoek 94) of the 
land to which the Application relates; 

(b) The north point; 
(c) The scale to which the plan has been drawn; 
(d) The location and where applicable, the name and number 

of the land to which the application relates; 
(e) The extent of the land to which the application relates; 
(f) The boundaries of the land to which the application 

relates; 
(g) Surface structures and registered servitudes where 

applicable; and 
(h) The topography of the land to which the application 

relates. 

21. Regulation 2(3) exempts applications for mining permits 
in terms of Section 27 of the Act from these 
requirements.  Applications in terms of Section 79 for 
exploration rights are not so exempted.   

295 Agri South Africa 22. On submitting its application Rhino described the 
application area to include approximately 175 properties 
over an area of approximately 120 000 hectares and 
made a map available showing the locality and setting of 
the application area. 

23. Subsequently (and after submitting its Scoping Report 
which was accepted by the competent authority) Rhino 
reduced the extent of the ER application area through 
the exclusion of all known protected areas with status as 
defined under Section 48 of the National Environmental 
Management Protected Areas Act (57 of 2003) and 
further sought to exclude Malekgalonyana Reserve. 
Rhino informed IAPs that the extent of the ER 
application area was reduced to an area of ~109 292 

22. and 23. The information included in the 
Scoping and EIA reports with respect to the 
exploration right application area and exploration 
work programme was as necessary to inform the 
environmental assessment process. There is no 
requirement in the EIA Regulations 2014 for this 
information be equivalent to the plan 
contemplated in MPRDA Regulation 2(2) or the 
Exploration Work Program as contemplated in 
MPRDA Regulation 30. Such information was 
provided to PASA by Rhino Oil and Gas in the 
prescribed format.   
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hectares.  An amended plan was made available to IAPs 
showing the reduced area of land.  

 

295 Agri South Africa 24. The plans submitted by Rhino on submitting its 
Application and in its amended Application (which we 
have not had sight of) could not and did not comply with 
the provisions of Regulation 2(2) consequently Rhino 
has failed to comply with these peremptory requirements 
of the Regulations.    

25. The extent of the area under application renders it 
difficult and near impossible for Rhino to comply with 
these requirements, a difficulty which is further 
exacerbated by the fact that Rhino has not yet identified 
the site(s) where it intends to pursue its further 
exploration activities.   

24. and 25. The plans submitted to PASA were 
prepared by registered surveyors and complied 
with the regulatory requirements. 

The application for environmental authorisation by 
Rhino Oil and Gas did not include any ground-
based exploration activities. Thus there were no 
sites to be identified. 

 

  26. Rhino has failed further to comply with the provisions of 
Regulation 28(2)(d) and (f) in that Rhino has not supplied 
the registered description of the area to which the 
application relates, nor has it supplied certified copies of 
the relevant Title Deeds in respect of the area to which 
the Application relates.  Instead Rhino has elected to 
supply a cadastral list of possible farms with reference to 
the farm number and portion number, but with no further 
detail.  This does not constitute compliance.   

 
 
 
 
 
 
27.  Rhino has submitted an Exploration Work Program as 

contemplated in Regulation 30, but it too does not 
comply with the peremptory requirements of Regulation 
30(1)(b) and (c).   

26. The information submitted to PASA complied 
with the regulatory requirements. Farm and 
portion numbers (as included in the Scoping and 
EIA reports) are registered descriptions of 
properties, being the description of the properties 
borne on the title deeds. Regulation 28(2)(f) 
states that certified copies of title deeds must be 
submitted "where applicable", which for 
exploration rights is only applicable where there is 
a conversion of an OP26 sublease into an 
exploration right. 

The information included in the Scoping and EIA 
reports with respect to the exploration right 
application area and exploration work programme 
was as necessary to inform the environmental 
assessment process. 

27. The Exploration Work Program submitted to 
PASA complied with the regulatory requirements.  

 

295 Agri South Africa Third Ground of Appeal 
28. On receipt of notification of acceptance by PASA of its 

28. the legislative point is noted.    
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Application, PASA must notify Rhino in writing and Rhino 
must consult in the prescribed manner with the landowner, 
lawful occupier and any interested and affected party and 
include the result of the consultation in the relevant 
Environmental Report required in terms of Chapter 5 of 
NEMA. 

29. It is apparent from the Executive Summary and EIR and 
EMPr that Rhino has failed to identify and therefor to give 
notice and consult with all landowners and lawful 
occupiers of land volunteering that "it has not been 
possible to source contact information for all landowners 
and occupiers, and thus certain landowners and occupiers 
have not been directly notified".   

 
 
 
 
 
30. The difficulty Rhino has in complying with the peremptory 

requirements of the MPRDA and relevant provisions of 
NEMA stems from the fact that its application relates to a 
vast area and the timeframe provided for compliance are 
both peremptory and restrictive. 

 

 

 

29. The public consultation process, including 
notice to land owners, which was undertaken, is 
described in the Scoping and EIA reports.  

SLR made significant effort to determine 
addresses for and thus notify land owners of the 
application for environmental authorisation. The 
efforts made are described in the Scoping and 
EIA reports. Refer to Box 4 and 5 in the EIR for a 
summary thereof.   

Refer also to the response provided to Point 2 in 
Table 3 for further details. 

30. Whilst the large numbers of land owners did 
contribute to the challenge, the primary factors for 
all land owners not being directly notified were 
that: 

a) information on the land owners as accessed 
through Windeed was incomplete or out of 
date,  

b) contact information for land owners was not 
accessible or was incomplete.    

295 Agri South Africa 31. Notwithstanding Rhino's acknowledged non-compliance 
with the requirements of the MPRDA and NEMA in this 
regard (and also the MPRDA and NEMA Regulations) it is 
concluded by the Deputy Director-General in the reason 
for the decision to grant the EA that the applicant had 
taken "reasonable efforts to identify, notify and consult 

31 and 32. the points from the Deputy Director-
General’s reason for the decision to grant the EA 
are noted  

It is considered highly unlikely that most land 
owners would have remained unaware of the 
application. The reasons for this being that, in 
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with affected landowners" and had satisfied all 
"fundamental and procedural requirements prescribed in 
applicable legislation".  There is also reference to 
compliance with the public consultation process as 
prescribed in the EIA Regulations, 2004 and related 
guidelines.   

32. Rhino has clearly not complied with the legal requirements 
and the conclusion drawn by the Deputy Director-General 
in his designated capacity is clearly wrong which renders 
the decision to grant the EA open to be set aside (and 
properly should be) on appeal. 

 

addition to the efforts made as part of the public 
participation process, the application and EIA 
process: 

- received significant coverage in local and 
regional newspapers over a period of a few 
months; 

- were the subject of a number of social media 
campaigns and web-based petitions; 

- were  opposed by a number of interest 
groups with many private, corporate, 
organisation and  land owner members  

were opposed by a number of farmers unions that 
represent land owners.   The application and EIA 
process thus had a high public profile at the time 
and, with a few possible exceptions,  most land 
owners would have had knowledge of it.  

295 Agri South Africa 33. We submit that the applicable statutory scheme is clear.  
Upon acceptance of an application for exploration, the 
designated agency (PASA) must, within 14 days from the 
date of acceptance, notify the Applicant in writing to 
consult in the prescribed manner with the landowner, 
lawful occupier and any interested affected party.  The 
public participation process is further regulated by the 
provisions of Section 10 of the MPRDA and Regulation 3 
of the MPRDA Regulations to which we shall return later in 
these submissions. 

 
 
34. The Public Participation Process prescribed in the NEMA 

Regulations, 2014 are contained in Regulation 41 and 
require, inter alia, in Regulation 41(2)(b) in peremptory 
terms that the Applicant must give notice to all potential 
interested and affected parties by –  

(b) giving written notice, in any of the manners provided for in 

33. The legislative point is noted. However, this 
section of the MPRDA relates to actions required 
of PASA on acceptance of an application and not 
to the applicant’s obligations to consult with land 
owners during the EIA Regulatory public 
participation process. 

Matters relating to actions required of PASA in 
terms of Section 10 of the MPRDA fall outside of 
the scope of the EIA process. Such actions were 
thus not reported on in the Scoping or EIA 
reports. Refer to the response provided to Point 1 
in Table 3 for further details. 

 

The legislative points in 34 and 35 are noted. 
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Section 47(d) of the Act, to - 
(1) the occupiers of the site and, if the proponent or applicant 

is not the owner or person in control of the site on which 
the activity is to be undertaken, the  owner or 
person in control of the site where the activity is to be 
undertaken or to alternative site where the activity is to be 
undertaken; 

35. Section 47(d) of the NEMA deals with the delivery of 
documentation and for ease of reference is quoted as 
follows: 

1. "A notice of other documents in terms of this Act or a 
specific Environmental Management Act may be issued to 
a person – 

(a) by delivering by hand; 
(b) by sending it by registered mail –  
(i) to that person's business or residential address; 
(ii) in the case of a juristic person, to its registered address or 

principal place of business; 
(bA) by faxing a copy of the notice or documented person, if 

the person has a fax number; 
(bB) By e-mailing a copy of the notice or other document to 

the person, if the person has an e-mail address; or 
(bC) by posting a copy of the notice or other document to 

the person by ordinary mail, if the person has a postal 
address; 

(c) where an address is unknown despite reasonable enquiry, 
by publishing  it once in the gazette and once in a 
local newspaper circulating in the area  of that 
person's last known residential or business address.   

(2) A notice or other document issued in terms of sub-section 
1(b), (bA), (bB), (bC) or (c) must be regarded as having 
come to the notice of the person unless the contrary is 
proved". 

 

295 Agri South Africa 36. What is contemplated in Section 47D(c) is to allow for an 
alternative form of notice by publication in the gazette and 
in the relevant newspaper where the persons address is 

36. in almost all cases the name of the owners of 
land within the application area are known. 
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unknown and not where the identity of the person is 
unknown.  Rhino has failed to identify landowners and 
lawful occupiers of land in respect of many of the affected 
properties and has consequently failed to give the notice 
as is prescribed or at all. 

 

Section 47D(1)(c) of the NEMA provides for a 
means by which an applicant for a right in terms 
of the MPRDA may comply with its statutory 
obligation to issue a notice or other document 
required in terms of the MPRDA or other related 
environmental management Act. Such a means is 
available where the address of a potential 
interested and affected party is unknown despite 
reasonable enquiry. The notification provisions 
can be achieved by publishing such notice once 
in the gazette and once in a local newspaper 
circulating in the area of that person's last known 
residential or business address.  

As recorded in the EIR, contact information for a 
number of land owners could not, despite 
reasonable effort, be obtained and thus notice 
was placed in the government gazette and local 
newspapers. Rhino Oil and Gas therefore 
proceeded with the means available to it, thus 
complying with its statutory obligations. 

295 Agri South Africa 37. It follows that unless Rhino takes the necessary steps 
to ensure compliance with these aforesaid obligations on 
applicants for Exploration Rights and Environmental 
Authorisations in terms of NEMA, to properly notify and 
consult with landowners, lawful occupiers of land and 
interested and affected persons in a manner consonant with 
the provisions of Section 79(4) of the MPRDA and Regulation 
41 of the NEMA Regulations, 2014 the Environmental 
Authorisation cannot be approved, nor indeed could the 
exploration right be granted in terms of Section 80(1) of the 
MPRDA.   

37. Significant effort was made during the 
Scoping and EIA process to notify and consult 
with landowners, lawful occupiers of land and 
interested and affected persons in terms of the 
relevant provisions. Refer to Box 4 and 5 in the 
EIR for the details thereof. 

 

295 Agri South Africa JUST ADMINISTRATIVE ACTION – EQUITABLE AND 
MEANINGFUL CONSULTATION 
38. The right of interested and affected persons to 

The legislative points in items 38 to 40 are noted   
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administrative action that is lawful, reasonable and 
procedurally fair is enshrined in Section 33 of the Bill of 
Rights contained in Chapter 2 of the Constitution of the 
Republic of South Africa, 1996. 

39. The right is given effect to in the Promotion of 
Administrative Justice Act, Act 3 of 2000 and the principles 
recognized and enforced in Section 6 of the MPRDA which 
provides as follows: 

"6(i) subject to the Promotion of Administrative Justice, Act 
2000 (Act no 3 of 2000) in  the administrative 
process conducted or the decision taken in terms of this 
Act  must be conducted or taken as the case may 
be within a reasonable time and in accordance with the 
principles of lawfulness, reasonableness and procedural 
fairness. 

(ii)   Any decision contemplated in sub-section 1 must be in 
writing and accompanied  by written reasons for 
such decision". 

40. Section 37 of the MPRDA deals with the Environmental 
Management principles and provides as follows: 

 
"37(1)  the principles set out in Section 2 of the National 

Environmental Management   Act, 1998 (Act 
no. 107 of the 1998) –  

(a) apply to all prospecting and mining operations as the case 
may be, and any matter or activity relating to such 
operations; and 

(b) serves as guidelines for the interpretation, administration 
and implementation of the environmental requirements of 
this Act" 

 

295 Agri South Africa THE NATIONAL ENVIRONMENTAL MANAGEMENT 
PRINCIPLES 
41. The National Environmental Management principles 

contained in Section 2 of the National Environmental 
Management Act 107 of 1998 (as amended) (NEMA) 
provide inter alia as follows: 

The legislative points in items 41 and 42 are 
noted  

The approach by Rhino Oil and Gas is in line with 
the “risk-averse and cautious approach” as it is 
only proposed to undertake a limited range of 
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"(4)(a)  Sustainable development requires the consideration of 
all relevant factors   including the following: 

(i)-(vi) …. 
(vii) that a risk-averse and cautious approach is applied, which 

takes into account the limits of current knowledge about 
the consequences of decisions and actions; 

(iix) that negative impacts on the environment and on people's 
environmental rights be anticipated and prevented, and 
where they cannot be altogether prevented, are minimized 
and remedied.   

(c) Environmental management must be integrated, 
acknowledging that all elements of the environment are 
linked and inter-related, and must take into account the 
effects of decision on all aspects on the environment and 
all people in the environment and pursuing the selection of 
the best practicable environmental option. 

(e )   …. 
(f)  the participation of interested and affected parties in 

environmental governance must be promoted, and all 
people must have the opportunity to develop the 
understanding, skills and capacity necessary for achieving 
equitable effective participation, and participation by 
vulnerable and disadvantaged persons must be ensured.   

(g) decisions must take into the account the interest, needs 
and values of all interested and affected parties, and this 
includes recognizing all forms of knowledge, including 
traditional and ordinary knowledge. 

(h) – (r) ….". 
[emphasis supplied] 
42.  These principles cannot be complied with if an applicant 

does not comply with the peremptory provisions of Section 
79(4) read with the provisions of Section 24 of NEMA and 
Regulation 41 of the NEMA Regulations 2014 and 
Regulations 21 and 23 of the NEMA Regulations read with 
Regulation 16 of those Regulations. 

43. To facilitate compliance the area (affected environment) 

exploration activities. The nature of the proposed 
exploration activities (e.g. desktop reviews and 
airborne surveys) is such that details and risks of 
the activities are known. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

43. The extent of the application area is 
accurately identified as are the owners of the 
property within this area. 
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must be accurately identified to facilitate the identification 
of affected persons (including landowners and lawful 
occupiers of land), the socio-economic impacts on affected 
persons, site specific assessments and evaluation to 
determine impacts on that environment and the 
management and mitigation thereof.   

The EIR included an assessment of the potential 
impacts of the exploration activities that have 
been proposed by the applicant. Management 
and mitigation for these activities were included in 
the EMPr.   

295 Agri South Africa 44. The importance of a proper notice and a meaningful 
consultation process was emphasized in the Judgment of 
his Lordship Mr Justice Froneman in the Constitutional 
Court of South Africa in the matter of Bengwenyama 
Minerals (Pty) Ltd and Others vs Genorah Resources (Pty) 
Ltd and Others, 2011(4) SA 113(CC).  In his Judgment 
written on behalf of a unanimous Court, justice Froneman 
states as follows: 

"Another more general purpose of the consultation is to 
provide landowners or occupiers with the necessary 
information on everything that is to be done so that they 
can make an informed decision in relation to the 
representations to be made, whether to use the internal 
procedures if the application goes against them and 
whether to take the administrative action concerned on 
review.  The consultation process and its result is an 
integral part of the fairness process because the decision 
cannot be fair if the administrator did not have full regard 
to precisely what happened during the consultation 
process in order to determine whether the consultation 
was sufficient to render the grant of the application 
procedurally fair." 

[underlining supplied] at paragraph 66 of the Judgement. 
45. The importance of these principles and the observance 

thereof is particularly relevant to the rights of landowners 
and as Justice Froneman concludes in his Judgment, this 
is more so because activities of the nature proposed in the 
application constitutes a massive invasion of landowner 
rights (what the learned Judge describes in the context of 
the prospecting right at issue as a "grave and considerable 

44. The judgement is noted. 

Meaningful consultation requires a rational and 
fair process to be followed whereby all comments 
from interested and affected parties are able to be 
received and considered.  This was followed in 
the scoping and EIA phases.  Bengwenyama 
Minerals (Pty) Ltd and Others vs Genorah 
Resources (Pty) Ltd and Others provides that full 
regard must be had to way the consultation 
process was carried out.  This is clearly set out in 
the EIR reports and set out in this response.  
Refer to Box 4 and 5 in the EIR for the details 
thereof. It is submitted that the consultation 
process was in line with legislative obligations.    

 

 

 

45. The nature of the proposed exploration 
activities (e.g. desktop reviews and airborne 
surveys) is such that the applicant will not require 
access to any property. There will not be “a 
massive invasion of landowner rights” as claimed 
by the appellant.  

Furthermore the consultation that was undertaken 
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invasion of the use and enjoyment of the land on which the 
prospecting is to happen" – at paragraph 63 of the 
Judgment). 

46. For the consultation process to be fair, not only should 
landowners and interested and affected persons receive 
adequate notice thereof, but there must be a meaningful 
exchange of information to facilitate informed and 
meaningful participation by affected persons prior to the 
approval of an application for exploration rights.   

 

related to and, it is argued, was appropriate for 
the nature of the proposed exploration activities 
(e.g. desktop reviews and airborne surveys). The 
basis of this is that there will be no access to or 
use of land during the proposed exploration.    

46. Each of the notices, meetings held and report 
review periods that were facilitated during the 
public participation process provided the 
participants with information and the opportunity 
to submit information. All comments received from 
I&APs were documented in the Scoping and EIR 
reports. A response to each comment was 
provided in the Comment table. 

295 Agri South Africa 47. Rhino gloss over these obligations and deal with their 
failure to comply as follows: 

" 
• as a result of large numbers of landowners and occupiers 

in the application area and the availability of accurate title 
deed, landowner and occupier contact information, 
identification of and consultation with every owner of and 
occupier at included properties was not achieved.  A 
minimum of 93% of all landowners have been notified.  
Much effort was made to make potentially affected parties 
aware through various other means (refer to box 4);  

• the large size of the application area, information 
constraints of the exploration process and the nature of 
the early-phase exploration did not allow for, nor warrant, 
detailed baseline assessments of the whole application 
area.  It is noted that the data bases that were utilised 
generally have good coverage, providing adequately 
accurate representation of the field conditions."  (This 
notwithstanding PASA's requirements in their conditions of 
acceptance of the Scoping Report that Rhino undertakes a 
physical site assessment authenticate data used in EIA). 

47. These points disclose the status of the work 
undertaken rather than glossing over it.  

 

 

 

 

 

At the time of PASA's acceptance of the Scoping 
report the applicant had still proposed to 
undertake ground-based exploration.  Hence the 
requirement for physical site assessment to 
authenticate data to be used in EIA. Consequent 
to the removal of these activities from the 
exploration work programme it was no longer 
necessary to assess target sites through site 
assessment. 
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[our emphasis]  Page 3 – 5 of the EMPr. 

295 Agri South Africa 48. These statements by SLR Consulting (Africa) (Pty) Ltd 
(EAP) on behalf of Rhino makes it clear that the 
peremptory stakeholder participation procedure obliged by 
the MPRDA and NEMA that must be undertaken by the 
Applicant, has not been followed.  Instead, consultation is 
proposed at some future time.   This does not meet the 
applicable statutory requirements, which are peremptory. 

49. Equally, the Deputy Director-General in his designated 
capacity on behalf of the Minister has erred in concluding 
that Rhino has complied with its obligations in the 
consultation process.   

50. In the circumstances the public participation process was 
fundamentally flawed, the EIR and EMPr should not have 
been accepted and the Environmental Authorisation 
should not have been authorised and falls to be aside on 
appeal. 

48. The consultation suggested for a future time is 
that which would be necessary should Rhino Oil 
and Gas propose to undertake exploration 
activities that required access to private property.   

 

 

49. noted 

 

50. see response to 44 above 

 

295 Agri South Africa 51. An applicant in the position of Rhino choses an extensive 
area of this nature at its peril and cannot rely thereon to 
escape the peremptory requirements of the MPRDA and 
NEMA. 

52. An applicant in the position of Rhino, should not "pull the 
trigger" and submit its application for an ER, SR, EIR and 
EMPr unless and until it is ready and able to comply with 
the peremptory provisions of the MPRDA, the Regulations 
under the MPRDA, NEMA and the NEMA Regulations.  It 
cannot be heard to say that it was unable to do so and will 
do so at some future date. 

 

51 and 52. It is submitted that there was no 
attempt to circumvent the legislative obligations 
on Rhino Oil and Gas.  Due to the exploratory 
nature of the activities, the scoping and EIR 
reports are considered to be sufficient and where 
necessary, extensions of time periods were 
applied for in order for additional work to be 
carried out.  In addition, the consultation process 
was carried out fully and is reflected in the 
Scoping and EIR reports. 

The work that is suggested for future dates is that 
which relates to exploration and or production 
activities which may be proposed in future. Such 
work is not currently proposed. 

 

295 Agri South Africa 53. Having applied for the ER, submitted the SR and having 
had same accepted Rhino through SLR notified IAPs in 

53. as is presented in the EIR  
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August 2016 that it had reduced the extent of the ER 
application area through the exclusion of all known 
protected areas with Section 48 of the National 
Environment Management Protected Areas Act (Act 57 of 
2003) status and furthermore, that the area in the  

Malekgalonyana Reserve had now been excluded.     
54. At that time also IAPs were informed that Rhino has 

excluded ground-based exploration activities, including 
core drilling and seismic surveys from the proposed "early-
phase exploration" work for which they were seeking 
Environmental Authorisation.   They emphasized that the 
current focus of the Application (as amended) [and 
consequently also the related environmental assessment] 
was only on remote exploration techniques.  In the 
absence of specific knowledge one must assume that this 
change was brought about by the lack of site specific 
information (the nature of the receiving environment and 
potential impacts of the intended activities) and the lack of 
information on affected owners or lawful occupiers of 
affected land.   

 

 

 

54. As indicated in the EIR and during the EIA 
feedback meetings, the removal of the ground-
based exploration activities was because the 
applicant did not possess adequate information to 
determine the specific locations for such work. 
Without same it was not possible to identify 
properties and land owners who could be affected 
nor to determine the environmental attributes of 
the site. 

 

295 Agri South Africa 55. It is significant to note that whilst the application for the EA 
was apparently amended, this was at a date after the 
submission of the SR dated 26th April 2016 and its 
acceptance by the competent authority on the 10th June 
2016.  This appears to have occurred in August 2016, the 
consultation process in respect of the EIR and EMPr was 
conducted between the 12th August 2016 and 13th 
September 2016.  The submission and acceptance of the 
SR flows from the submission of an application for an EA 
and precedes (and informs) the Environmental Impact 
Assessment Report and Environmental Management 
Program to be submitted in terms of Regulation 23 of the 
NEMA Regulations. 

55. As is common practice, the application form 
for Environmental Authorisation was updated to 
reflect the changes that had been made to the 
application area and exploration work programme 
during the course of the Scoping and EIA 
process.  

Such changes were only made after conclusion of 
the Scoping process and presented to I&APs and 
PASA in the EIR. Updates to the application form 
were made once it was certain that the project 
parameters were not going to change further.  
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295 Agri South Africa 56. To our knowledge a further Scoping Report after 
amendment of the Application for the EA in August 2016 
was not submitted and if submitted, did not form the 
subject matter of a public participation process as is 
required.  Rhino simply proceeded to prepare and submit 
its EIR and EMPr by 3rd October 2016.    

57. A proper consideration of these procedural aspects and 
the process followed by Rhino through SLR and PASA 
leads to the inescapable conclusion that the process was 
fundamentally flawed and procedurally unfair.  It did not 
constitute compliance with the provisions of Section 6 of 
the MPRDA, Section 37 of the MPRDA, Section 2 of 
NEMA and undermined the rights of interested and 
affected persons to administrative action that is lawful, 
reasonable and procedurally fair as enshrined in Section 
33 of the Bill of Rights, supra.   

58. The failure in process and in particular the consultation 
process must, so we submit, have the consequence that 
the granting of the EA be set aside on appeal. 

56. Given that the changes served to reduce the 
extent and significance of potential environmental 
impacts it was not deemed necessary to return 
the assessment process to a Scoping phase.      

Refer to response to Point 14  above.  

 

57. correct. 

 

 

 

58. noted. Rhino Oil and Gas applicant does not 
agree with this submission.  

 

295 Agri South Africa THE NATURE OF AN EXPLORATION RIGHT AND THE 
INCREMENTAL APPROACH THERETO 
Fourth Ground of Appeal  
59. SLK on behalf of Rhino give an overview of exploration in 

an Executive Summary of its applications and it reads as 
follows: 

"The conditions necessary for petroleum reserves to have 
accumulated are complex and largely dependent on past 
geological history and present geological formations and 
structure.  The discovery of petroleum / gas reservoirs and 
estimating the likelihood of them containing oil and/or gas 
is a technically complex process consisting of a number of 
different stages, requiring a range of techniques.  
Exploration begins with the identification of target regions 
based on a general geological understanding.  These 
areas are subject to early-phase exploration that is 
focused on large-scale regional analysis.  Exploration in 

The Appellant’s submission refers to SLK. Rhino 
Oil and Gas assume that this is a typographical 
error and should have read SLR as for the rest of 
the appeal. 

59. the quote is noted 
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areas identified as prospective would progress to the 
appraisal stage.  This work is aimed at identifying and 
defining the extent of target areas with high potential for 
reserves of oil and / or gas.  In order to fully define the 
commercial viability of an oil and/or gas resource a well 
drilling stage is generally undertaken.   The type of wells 
and tests would depend entirely on the nature of the 
resource that has been identified.  Exploration typically 
requires early-phase exploration, appraisal and well drilling 
stages, undertaken over a period of up to 10 years, to 
inform a decision on a production right application. 

Rhino Oil and Gas is at the beginning of an oil and gas 
exploration process and at this stage is only seeking 
authorization to undertake a portion of activities necessary 
to inform an early-phase exploration stage." 

295 Agri South Africa  
60. In Section 1 of the MPRDA "exploration operation" is 

defined to mean "the re-processing of existing seismic 
data, acquisition and processing of new seismic data or 
any other related activity to define a trap to be tested by 
drilling, logging and testing, including extended well 
testing, of a well with intention of locating a discovery."  
Furthermore "Exploration Work Program" is defined to 
mean "the approved exploration work program indicating 
the petroleum operations to be conducted on the 
exploration area during the validity of the exploration right, 
including details regarding the exploration activities, 
phases, equipment to be used and estimated expenditures 
for the different exploration activities and phases".  It is 
therefore clear what is meant by exploration and what 
those activities may include and it is furthermore clear 
what is required to be reflected in an Exploration Work 
Program being detail regarding the intended exploration 
activities through the various phases and the equipment 
that will be utilised to that end.  There is no reference in 
the MPRDA to what SLK / Rhino have described as "early-

60 and 61. These legislative points are noted. 

The exploration work program has been found to 
comply with the MPRDA Regulations and as 
such, the Minister is now functus officio. 
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phase exploration". 
61. Section 1 of the MPRDA defines "production operation" to 

be any operation, activity or matter that relates to the 
exploration, appraisal, development and production of 
petroleum.  It is clear from this definition that what SLK / 
Rhino have described as an exploration activity in a later 
phase of exploration to be "the appraisal stage" finds no 
foundation in the MPRDA.  Appraisal is a production 
activity (or operation) for which a production right is 
required.    

62. In the circumstances it is submitted that the overview 
exploration supplied and which Rhino intend to pursue in 
various phases (not yet applied for or disclosed in the 
Exploration Works Program) is not consistent with the 
provisions of the MPRDA.  Furthermore Section 80(5) 
provides that an exploration right "is subject to prescribed 
terms and conditions and is valid for the period specified in 
the right, which period may not exceed three years".  [our 
emphasis] 

 

 

 

 

 

62. The information included in the Scoping and 
EIA reports with respect to the exploration 
activities was to inform the environmental 
assessment process. It was not intended nor 
required to also meet a requirement of the 
MPRDA.   

Rhino Oil and Gas has submitted the information 
required in respect of the MPRDA to PASA. 

295 Agri South Africa 63. Section 81 does however provide for the renewal of a 
exploration right on application by the holder thereof, such 
application to "state the reasons and period for which the 
renewal is required".  It is to include a detailed Exploration 
Work Program for the renewal period (Section 81 (d)).  In 
terms of Section 81(4) an exploration right may be 
renewed for a maximum of three periods, not exceeding 
two years each. 

64. Rhino prefaces its application with and anticipates that the 
current application for an ER and EA is for an initial period 
only and that, depending on the outcome of its activities in 
the so-called "early-phase exploration" will apply for a 
renewal of the exploration right and the submission of a 
revised Exploration Works Program to provide for more 
invasive exploration activities.  We submit that it is not in 
the contemplation of the provisions of the MPRDA that this 
incremental approach to exploration rights applications 

63. the legislative point is noted. 

 

 

 

64. Section 81 of the MPRDA provides that an 
application for renewal of an exploration right 
must, inter alia, include a detailed exploration 
work programme for the renewal period. 
Accordingly, the holder of an exploration right 
may amend and revise an existing exploration 
work programme and resubmit such updated 
programme with the application for renewal of the 
exploration right. An exploration work programme 
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and Exploration Work Programs be adopted. 
 

may therefore be considered a dynamic 
document, being updated in accordance with the 
activities to be conducted, subject to the approval 
of the Minister. Such an incremental approach is 
specifically envisaged under the MPRDA - 
Section 102(1) providing for the amendment or 
variation of an exploration work programme, as 
well as the related EMPr and/or environmental 
authorisation. Such fluidity is necessary as 
uncertainty is inherent to the nature of 
exploration. Accordingly, the intention to submit a 
revised exploration works programme reflecting 
the outcome of the early-phase exploration 
activities does not constitute an illegality.      

Rhino Oil and Gas submitted an Exploration Work 
Programme to PASA as per the regulatory 
requirements. The presentation of the Exploration 
Work Programme in the EIA report was 
descriptive, it was not required to also meet a 
requirement of the MPRDA.   

295 Agri South Africa 65. In the event that Rhino should apply for the renewal of its 
exploration right it is inevitable that the further exploration 
operations will include invasive activities and probably the 
drilling of appraisal wells (not provided for in terms of 
Section 1 of the MPRDA) and hydraulic fracturing.  Rhino 
seeks to avoid addressing the nature of the exploration 
activities it will employ in due course and its potential 
impacts.   

 

65. Possible future exploration activities cannot 
be determined at this point in time as the results 
of initial exploration are required. Speculation on 
what may or may not be undertaken in future 
does not form part of this application. 

Any future exploration activities proposed by 
Rhino Oil and Gas would be subject to a further 
application to PASA and a separate 
environmental impact assessment and 
authorisation processes in terms of the MPRDA 
and NEMA. That assessment process would have 
to demonstrate that the proposed activities would 
not result in significant detrimental impacts in 
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order to be granted the requisite authorisation. 

295 Agri South Africa 66. In adopting this approach Rhino anticipates that given the 
un-invasive nature of the "early-phase exploration" 
methods, it is more likely to secure the ER and the EA and 
once obtained it will gain the advantage that the Minister 
must grant the renewal of the exploration right in terms of 
Section 81(3) if the Application otherwise complies with 
the provisions of Section 81.  Whilst this will necessitate a 
further consultation process in terms of both the MPRDA 
and NEMA, IAPs will, so we submit, be at a distinct 
disadvantage and there will be a seamless progression to 
further periods of exploration.   

66. Rhino Oil and Gas is following the MPRDA 
process as it stands.  

The granting of a renewal of an exploration right 
remains subject to the discretion of the Minister. 
The Minister will exercise this discretion using the 
same standard of reasonableness used when 
considering the grant of an initial exploration right. 
One cannot say that the granting of an initial 
exploration right serves as a 'foot in the door' to 
the granting of a renewal, as in both instances the 
Minister must consider the exploration work 
programme submitted with the application, to 
which he will apply the same standard of 
assessment.  A further consultative process will 
be initiated, meaning that IAPs will not be 
prejudiced and will have their rights recognised 
under such renewal process. 

 

295 Agri South Africa  67. To put the aforegoing in context we refer to the Executive 
Summary supplied by Rhino in which it described its 
Exploration Work Program in clause 4.3 and where the 
following appears: 

"The initial exploration work would be desk-top based and 
include the evaluation of geological data and the 
assessment of source-rock geo-chemistry.  Full tensor 
gravity gradiometry (FDG) surveys may be undertaken to 
provide information that would lead to the identification of 
target sites for core-hole drilling and alignment of seismic 
survey routes" and  

"FDG surveys involve grid-based flights using a light fixed 
wing aircraft (fitted with FDG equipment) at slow speeds 
(approximately ~ 130 knots) and at an altitude of between 
80 and 300 m above ground.  It is envisaged that up to a 
maximum of 4 000km² could be surveyed with a spacing of 

67. the quote is noted. 
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between 2 and 6 km between lines.  In good weather the 
survey would take less than 7 days to complete; and no 
further ground-based exploration, appraisal or well-drilling 
and future production forms part of the current ER 
applications.  Thus no extraction of hydro-carbons or 
water, no stimulation of wells or hydraulic fracturing 
(fracking) is proposed in the initial 3-year Exploration Work 
Program for which approval is sought.  If the early-phase 
exploration were to confirm the presence of a potential 
resource, then Rhino Oil and Gas would need to seek 
further authorization / approval from PASA for any 
additional exploration work required to appraise the 
resource.  Any further approval would be subject to an 
additional Environmental Assessment (or Environmental 
Authorisation Amendment) process with further public 
consultation and specialist input.  Approvals are also likely 
to be required in terms of other legislation."   

The aforegoing is confirmation of the fact that highly invasive 
exploration techniques are envisaged, beyond the initial 
three year phase of exploration.  IAPs in the limited 
consultation process raised these concerns, but they were 
dismissed on the basis that they are currently not relevant.  
They are indeed relevant.  The Applicant, Rhino, intends 
utilising appraisal and production techniques in a renewed 
exploration phase.  This is unlawful and not provided for in 
the MPRDA and is currently unregulated.   For this reason 
also the EA should be set aside on Appeal 

 

 

 

 

 

 

 

The purpose of exploration is to identify the 
existence of any commercially viable reserves of 
oil and / or gas. The starting point of an 
exploration programme and the use of different 
exploration methods depends on the information 
that is available.  Data from each stage of 
exploration improves the knowledge and 
understanding of the resource, and informs the 
following stage, which is only undertaken if results 
are positive.  

Rhino Oil and Gas maintains that it cannot yet, 
without conducting the early-phase exploration 
work, know what the future options entail. Without 
information on the scope, extent, duration and 
location of future activities it is not possible for an 
EAP to undertake a reliable assessment of future 
impacts. 

295 Agri South Africa  BASELINE ENVIRONMENT 

Fifth Ground of Appeal  
68. Rhino has not supplied site specific baseline information 

on the environment that will ultimately be impacted on by 

The Appellant’s submission refers to SLK. Rhino 
Oil and Gas assume that this is a typographical 
error and should have read SLR as for the rest of 
the appeal. 
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its activities and consequently the generic regional 
baseline environment information supplied is of no use to 
IAPs and is also inadequate to inform decision making on 
the granting of the EA.  SLK for Rhino deal with this on 
page 3 – 12 of the EMPr: "the large size of the application 
area, information constraints of the exploration process 
and the nature of the early-phase exploration did not allow 
for, nor warrant, detailed baseline assessments of the 
whole application area".  Given the fact that the Minister 
must, in his decision making, exhibit a risk averse 
approach, regard should have been had to this lacuna and 
the application for the EA declined. 

 

68. The nature of the proposed exploration 
activities (e.g. desktop reviews and airborne 
surveys) is such that specific sites will not be 
impacted on by the proposed activities.  

As provided for in the EIA report, due to minimal 
impact of the proposed exploration activities, the 
level of detail of baseline information required is 
lower than if intensive, ground-based activities 
were proposed.  Baseline information was 
included to the extent possible and necessary.  In 
this regard, it was the professional opinion of the 
environmental assessment practitioner that the 
information provided was sufficient to inform the 
assessment of impacts of the proposed 
exploration work programme.   

The Minister has discretion to request further 
information, if necessary.  Further, due to the 
large extent of the exploration area, the baseline 
information was required to be presented in a way 
which was most appropriate given the large 
amount of baseline data. 

295 Agri South Africa NON-COMPLIANCE : SECTION 79 OF THE MPRDA 
Sixth Ground of Appeal  
69.  Regulation 16(2)(a) of the NEMA Regulations provides as 

follows: 
"(2)  an application for environmental authorization may -  
(a) where applicable, only be submitted after the acceptance 

of an application for any right or permit in terms of the 
Mineral and Petroleum Resources Development Act, 
2002;" 

70. As set out above, PASA purported to accept the 
application of Rhino for an exploration right in accordance 
with the provisions of Section 79(4) of the MPRDA on the 
22nd May 2015.  

 

69. The application for environmental 
authorisation was submitted after the acceptance 
of the application for the exploration right 

 

 

70. Rhino Oil and Gas was notified of PASA's 
acceptance of the exploration right application. 
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71. It is submitted that "acceptance" means lawful acceptance. 
72. The appellant has dealt with the shortcomings in the 

application for an ER by Rhino which were, in our 
respectful submission, fatal.  PASA should not have 
"accepted" the application.  Before it can do so Section 
79(2) provides that the designated agency must be 
satisfied that the application complies with the provisions 
of Section 79(1) (see in this regard Section 79(2) of the 
MRPDA) and the application did not.  

73. On accepting the Application PASA was obliged to comply 
with the peremptory provisions of Section 10 (1) of the 
MRPDA which provides as follows: 

"(1) within 14 days after accepting an application lodged in 
terms of Section 16, 22 or 27, the Regional Manager must 
in the prescribed manner –  

(a) make known that an application for a prospecting right, 
mining right or mining permit has been accepted in respect 
of the land in question; and 

(b) call upon interested and affected persons to submit their 
comments regarding the application within 30 days from 
the date of the notice". 

  

71. correct 

72. the application was made in terms of S79(1) 
and complied with the provisions of Section 79(2) 
of the MPRDA. The appellant has not elaborated 
upon the manner in which it believes that the 
application failed to comply with the provisions of 
Section 79(1) of the MRPDA. 

73. Although framed in peremptory terms, a lack 
of strict compliance with prescribed time periods 
does not invalidate the application process as a 
whole so long purpose of the objectives of the 
mandatory provision are nevertheless fulfilled. 
The objective of Section 10(1) of the MPRDA is to 
ensure that the acceptance of the application 
submitted under the MPRDA has been made 
known, and that interested and affected parties 
are afforded the opportunity to participate in and 
engage with the application process. This 
opportunity, and the time period in which it 
occurs, is not disposed of through a delay in 
compliance with the prescribed time periods. 

295 Agri South Africa 74. The manner in which PASA is to comply with this 
obligation is further dealt with in Regulation 3 of the 
MPRDA Regulations under the heading "Consultation with 
interested and affected persons".  The provisions of 
Section 10 and Regulation 3 are in prescriptive terms, 
peremptory and must be complied with, by PASA.  The 
Appellant will not repeat the content of Regulation 3 
herein. 

 
75. Similarly, the provisions of Section 79(1) and Regulation 

28(2) of the MPRDA Regulations are couched in 
peremptory terms and must be complied with.  See in this 
regard the Judgment of Judge Dlodlo in the matter 

74. Regulation 3(3)(a) provides that PASA may 
make known the acceptance of an application by 
publication in the applicable Provincial Gazette. 
PASA complied with this obligation. 

 

 

75. the legislative point and reference is noted 
See paragraph 73 above. The consultation 
process regarding the application submitted, the 
facilitation of which is the objective of Regulation 
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Normandien Farm (Pty) Ltd vs The South African Agency 
for Promotion of Petroleum and Exploitation SOC (State 
Owned Company) Ltd, Rhino Oil and Gas Exploration SA 
(Pty) Ltd and the Minister of Mineral Resources, case 
number 24294/2017 in the Western Cape Division, Cape 
Town of the High Court of South Africa dated 3 May 2017. 

3, commenced with the publication of the notice in 
the Provincial Gazette. 

 

295 Agri South Africa 76. The Appellant submits that the acceptance of the 
application for the ER by PASA was an illegality by virtue 
of non-compliance with the peremptory provisions of the 
MPRDA set out above.  It is the Appellant's submission 
further that PASA's failure to give notice of its acceptance 
to interested and affected persons in accordance with the 
peremptory provisions of the MRPDA set out above, 
visited the acceptance with illegality and rendered the 
prescribed notice and consultation process fatally flawed. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

76. One must note that any failure to comply with 
time periods imposed for peremptory conduct 
grants an affected person the right to seek 
mandaroty relief to force compliance with the 
relevant statute. Such an affected person cannot 
seek an order that such conduct can never be 
carried out once the statutory time periods have 
passed, particulary where the objectives of the 
mandatory position are nevertheless fulfilled. 

Even if the late compliance with this Section 
constitutes an illegality, which it does not, it would 
not follow that the process as a whole would be 
set aside as any potential prejudice that 
interested and affected persons may have 
suffered was remedied by the publication of the 
Section 10 notices in the Provincial Gazette.   

The ER application was still in the process of 
being considered by PASA at the time that the 
Section 10 notices were published in late 2016. 
No right had yet been granted, and interested and 
affected persons were afforded the opportunity to 
participate in and submit their objections to the 
application process after this publication. 

77. The acceptance of the application was lawful 
as the process envisioned has been followed, 
with interested and affected parties suffering no 
prejudice though the rectification action 
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77. Consequently, the acceptance was not lawful and as a 
consequence further, there was not lawful acceptance of 
an application in terms of the MRPDA as is required by 
Regulation 16(2)(a), quoted above, of the NEMA 
Regulations.  Consequently the application for a 
Environmental Authorisation submitted by Rhino could not 
lawfully be entertained.   

 
 
 
78. The illegalities described above visit the subsequent 

actions in the process with illegality. 
 
 
 
 
 
 
 
 
 
 
 
79. For the reasons advanced above, this is a further 
ground upon which the decision of the Deputy Director 
General, acting as aforesaid, to grant the Environmental 
Authorisations should be set aside on appeal. 

undertaken by PASA prior to the making of a final 
decision by the Minister. Accordingly, the 
application for environmental authorisation was 
made compliant with Regulation 16(2)(a) of the 
NEMA Regulations. 

78. The purpose of the publication of the Section 
10 notices was achieved - interested and affected 
parties were afforded the opportunity to engage in 
the application process prior to the granting of a 
right in terms of the MPRDA. Any non-compliance 
with prescribed timelines has thus been cured.  

Where the spirit and purpose and objects  of a 
step in a statutory process have been adhered to, 
one cannot seek to have decisions made 
antecedent such step set aside due to non-
compliance with a factor ancillary to the step, 
such as prescribed time periods for making a 
decision, especially where potential prejudice to 
affected parties has been ameliorated through 
rectification of non-compliance. 

79. Though the timelines were not strictly adhered 
to, all of the steps preceding the granting of the 
Environmental Authorisation have been 
completed and accordingly the Deputy Director 
General was acting within his powers when 
granting the Environmental Authorisation 

295 Agri South Africa THE NATIONAL INTEREST 
Seventh Ground of Appeal  
80. SLK for Rhino in discussing the no-go alternative record 

the following: 
"Given the wide array of unknown facts regarding the potential 

for economic growth and the potential for environmental 
impacts arising from unconventional gas production, as 

The Appellant’s submission refers to SLK. We 
assume that this is a typographical error and 
should have read SLR as for the rest of the 
appeal. 

80. the quote is noted.  
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well as the unknown facts of the future energy mix in the 
absence of gas, the overall impact associated with the 
"no-go" alternative is considered to be of unknown 
significance". 

81. It is in the national interest that the Nation's mineral and 
petroleum resources are developed in an orderly and 
ecologically sustainable manner while promoting 
justifiable, social and economic development (Section 2(h) 
of the MPRDA).  To achieve this the principles contained 
in Section 2 of NEMA, including a risk-averse approach 
must be followed. 

 

 

 

81. The application for an exploration right by 
Rhino Oil and Gas and the processes that are 
being followed are in line with the orderly and 
ecologically sustainable approach advocated by 
the MPRDA. 

The application for environmental authorisation by 
Rhino Oil and Gas did not include activities for the 
extraction of unconventional gas.  The approach 
by Rhino Oil and Gas is in line with the 
“precautionary principle” contained in NEMA as it 
is only proposed to undertake a limited range of 
exploration activities.  

The nature of the proposed exploration activities 
(e.g. desktop reviews and airborne surveys) is 
such that details and risks of such activities are 
known. The impacts as suggested by the 
Appellant will not occur as a result of the 
proposed exploration activities.  

295 Agri South Africa 82. Having regard to the national interest and the need to 
promote the sustainable development of the Nation's 
petroleum resources, the then Minister of Mineral 
Resources, Ms Susan Shabangu, MP, imposed a 
moratorium on the processing of all new applications for 
Reconnaissance Permits, Technical Co-Operation 
Permits, Exploration Rights and Productions Rights in 
terms of Section 74, 76, 79 and 83 of Act in a notice 
published under Section 49(1) of the MPRDA in 
Government Notice no. 54 dated 1 February 2011.  The 
moratorium was imposed from the date of publication of 
the notice until further notice.  The moratorium excluded 

82 and 83.The moratoriums referred to by the 
appellant were not applicable to the application(s) 
made by Rhino Oil and Gas as the application 
areas are located outside of the designated areas 
specified in the moratoriums. 
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applications received before publication of the notice.   
83. The minister extended the moratorium in April 2011 to 

include pending applications and on 3 February 2014 in 
Government Notice no. 71 she published the further notice 
in terms of Section 49(1) of the MPRDA and which 
provided as follows: 

"Having considered presentations made in response to Notice 
R932 of 16 November 2012, the Minister of Mineral 
Resources, having regard to the National Interest and the 
need to promote the sustainable development of the 
Nation's petroleum resources, hereby impose a restriction 
under Section 49(1) of the Mineral and Petroleum 
Resources Development Act, 2002 (Act no 28 of 2002) 
("the Act") on the granting of Applications for the 
Reconnaissance Permits, Technical Co-Operation 
Permits, Exploration Rights and Production Rights in terms 
of Sections 74, 76, 79 and 83 of the Act.  The designated 
areas for the restriction are depicted on plan attached as 
annexure A. 

This restriction shall not be applicable to applications received 
and accepted before 1 February 2011, subject to the 
condition that such applications, if granted, shall not 
authorise the holder of such right to undertake hydraulic 
fracturing.  Actual hydraulic fracturing shall only be 
authorised once appropriate amendments to the 
Regulations under the Act, a draft which was published for 
comment by Notice 1032 of 2013, have been 
promulgated". 

295 Agri South Africa 84. What is apparent from the aforegoing is the Honourable 
Minister had regard to the fact that the exploration and 
production methods employed to exploit unconventional 
gas resources would impact on the environment and 
should not be allowed to be employed until it was properly 
regulated.  The Minister published Regulations for 
petroleum exploration and production in Government 
Notice R466 dated 3 June 2015, but these have since 

84. The exploration activities for which Rhino Oil 
and Gas has sought environmental authorisation 
would not have been regulated by the, now set 
aside, Petroleum Regulations as the regulations 
were specific to well drilling operations. 
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been reviewed in the High Court and set aside in the 
matter of John Douglas Stern N.O. and 15 Others versus 
The Minister of Mineral Resources, case number 
5762/2015 in the Eastern Cape Division of the High Court, 
Grahamstown.   In the circumstances the exploration and 
production of petroleum remains unregulated.   

85. It is not in the National interest that applications for 
exploration and production are considered whilst these 
activities (or their intended activities) particularly relating to 
unconventional gas resources (shale and coal bed 
methane) are not regulated.  In the circumstances the 
current application should not have been considered 
favourably by the Minister. 

 

 

 

 

85. The exploration work programme will however 
be regulated in terms of the environmental 
authorisation and the EMPr.   

The assertion that that petroleum exploration is 
unregulated is incorrect. 

295 Agri South Africa 86. After considerable public pressure the Minister of 
Environmental Affairs commissioned a Strategic 
Environmental Assessment to be performed to assess the 
potential socio-economic benefits and impacts of shale 
gas development with a view to augment the limits of 
knowledge to better inform decision-making.  The 
Strategic Environmental Assessment was completed by 
October 2016 and published on delivery thereof to the 
Minister in March 2017.  Phase 3 of the SEA was 
completed and a further report submitted to Government in 
June 2017 being the "Decision Support Tools Report".   

86.1 Unfortunately the terms of reference issued to the 
authors of the SEA was limited to a peer review of the 
state of current knowledge (it did not allow for further 
research to address limits of knowledge) and was limited 
to the areas under application for exploration in the 
Southern Karoo basin.    

87. Strategic Environmental Assessment is a tool to assist 
Government in decision-making and the formulation of 
policy and legislation.  As it was considered to be in the 
National Interest to commission such a high level 
Environmental Assessment it should have been performed 

86, 87 and 88. The applicant is unable to 
comment on the actions by the Minister.   

The process and findings of the SEA were noted 
in the EIR. It was documented that “Some of the 
findings of the SEA’s draft scientific assessment 
have relevance, but mostly the SEA is 
considering more advanced exploration and or 
production which is beyond the scope of the 
exploration work programme proposed by Rhino 
Oil and Gas”. 
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in respect of the whole of this Country and not limited to 
the aforesaid regions or areas.  To not do so, disregards 
the precautionary principle and the risk-averse approach 
to be adopted in terms of Section 2 of NEMA.  It is our 
respectful submission that a Strategic Environmental 
Assessment should be performed in respect of the areas 
currently under application in KwaZulu-Natal, the Eastern 
Cape, the Free State and North West Provinces and 
indeed in respect of the entire Country. 

88. It is equally disturbing that the Minister in imposing a 
moratorium in the national interest sought deliberately to 
limit the moratorium to the designated area which 
significantly, excluded the areas currently under 
application by Rhino.  This is both irrational and in our 
respectful submission, unlawful. 

 

295 Agri South Africa 89. The Department of Science and Technology 
commissioned the Academy of Science of South Africa 
(ASSAf) to deliver a report on South Africa's technical 
readiness and the report "South Africa's Technical 
Readiness to Support the Shale Gas Industry" was 
delivered in October 2016.  Given the findings of the 
authors of the SEA and the report of the ASSAf on our 
Country's technical readiness to deal with unconventional 
gas development that there are significant scientific 
unknowns (limits of knowledge) that militate against 
informed (and therefore lawful) decision-making and which 
demand further research to augment the state of 
knowledge relating to the socio-economic benefits and 
impacts of the proposed development and that we, as a 
Country, lack technical and other capacity and the strong 
recommendations made in both reports, the Minister in the 
administration of applications for exploration rights 
targeting unconventional gas reserves (whether it be shale 
gas or coal bed methane) should exhibit a risk-averse 
approach.   

The Appellant’s submission refers to SLK. Rhino 
Oil and Gas assume that this is a typographical 
error and should have read SLR as for the rest of 
the appeal. 

89. the SEA and ASSAf reports are noted. 
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90. The Department of Science and Technology (supported 
therein by the Department of Mineral Resources and other 
Government Departments) initiated, with the assistance of 
ASSAf, a program which commenced with a conference 
(workshop) in Port Elizabeth on 31st August – 1 
September 2017 named "The Shale Gas Industry in South 
Africa: Toward a Science Action Plan".  The workshop / 
conference was aimed at (in furtherance of the 
consultation process) assisting Government on an action 
plan on the way forward.   

91. In the circumstances the Minister should, in the instant 
application, take into account these unknowns (to which 
SLK for Rhino properly referred) and exhibit a risk averse 
approach in assessing the application, both for an 
Environmental Authorisation and an Exploration Right and 
given the current state of knowledge decline the 
applications.  The Minister through the Deputy Director 
General acting under designated authority, failed to do so 
and that decision falls to be set aside on appeal. 

 

 

90. noted 

 

 

 

91. The approach by Rhino Oil and Gas is in line 
with a “risk averse approach” as it is only 
proposed to undertake a limited range of 
exploration activities.  The nature of the proposed 
exploration activities (e.g. desktop reviews and 
airborne surveys) is such that details and risks of 
the activities are known. 

295 Agri South Africa 92. It is apparent from the EIR and EMPr that the area under 
application is currently sustained largely by agriculture and 
tourism.  The granting of an EA and in due course, an ER 
to Rhino has the potential to impact negatively on both 
these activities.  The SEA performed and referred to 
above supports this submission.  In the event that large 
reserves of gas and oil are found to be present this could 
lead to a large scale well-field development which will 
impact on the environment to the point where an 
agricultural rural environment will be transformed into a 
fragmented industrial environment.  This submission is 
also supported by the authors of the SEA and in the 
circumstances, until the socio-economic benefits and 
impacts are established and known the proposed 
exploration activities, in the application of the 
precautionary principle, should not be allowed.  To 

92. The impact assessment (EIR produced by 
SLR) of the activities included as part of the 
application for environmental authorisation (e.g. 
desktop reviews and airborne surveys) concluded 
that neither of these activities would result in 
impacts on tourism or agricultural activities. 

Should Rhino Oil and Gas propose to conduct 
additional exploration activities, this would need to 
be informed by a further application to PASA and 
a separate environmental impact assessment and 
authorisation process. That assessment process 
would have to demonstrate that the proposed 
activities would not result in significant detrimental 
impacts in order to be granted the requisite 
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properly understand the potential impacts of the 
development one should have regard to the cumulative 
impact the current applications may have.  Rhino has 
applied in four discrete applications for exploration rights in 
a vast area.  This is also the position in the current 
applications of Shell, Bundu and Falcon in the aforesaid 
designated area.  The current applications traverse the 
boundaries of the Western Cape, Northern Cape, Eastern 
Cape, Free State, and Kwazulu-Natal Provinces.  If well 
field developments should follow it will impact on vast 
tracts of land and a significant percentage of our Country's 
land surface. 

 
 
 
 
93. It demands a risk averse approach which is not reflected in 

the current application and in the granting of the EA.  For 
this further reason, the decision to grant the EA should be 
reversed on Appeal. 

authorisation.  

Such process is exactly as prescribed by the 
MPRDA and NEMA for the orderly and 
ecologically sustainable development of the 
Nation's mineral and petroleum resources which 
promote justifiable, social and economic 
development. 

SLR noted that “there is no chance of cumulative 
impacts of any significance”. This was based on 
the fact that the assessment of the impacts 
concluded that “the impacts of proposed 
exploration activities would be extremely limited in 
extent, widely dispersed, of very short duration 
and very low intensity and would therefore have 
very low significance”.  

93. The approach by Rhino Oil and Gas is in line 
with a “risk averse approach” as it is only 
proposed to undertake a limited range of 
exploration activities.   

317  Agri South Africa First Ground of Appeal  
1. It appears that Rhino was the holder of a Technical Co-

Operation Permit ("TCP") issued in terms of Section 77 of 
the MPRDA over an extensive area, including the area 
under application (108 TCP) and resolved to apply for an 
exploration right for oil, gas, condensate, coal bed 
methane, helium and biogenic gas in terms of Section 79 
of the MPRDA which PASA "accepted".  Whilst it is not 
known when the Application was lodged, Rhino has 
informed IAPs that the application was accepted by PASA 
in accordance with the provisions of Section 79(4) on the 
15th April 2016.   

2. Section 79(4) of the MPRDA provides as follows: 
"(4) if the designated agency accepts the application, the 

1. Rhino Oil and Gas did hold a TCP over the 
area and did subsequently lodge an application 
for an exploration right.   

 

 

 

 

2. The legislative point is noted. 
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designated agency must, within 14 days from the date of 
acceptance, notify the applicant in writing to –  

(a) consult in the prescribed manner with the landowner, 
lawful occupier and any interested and affected party  and 
include the result of the consultation in the relevant 
environmental report as required in terms of Chapter 5 of 
the National Environment Management Act, 1998; and 

(b) Submit the relevant Environmental Report required in 
chapter 5 of the National Environmental Management Act, 
1998 within a period of 120 days from the date of the 
notice.  

[our emphasis] 
 

 

317  Agri South Africa 3. In the circumstances Rhino was to submit the relevant 
environmental reports on or before 12th August 2016.   

3. PASA specified the date by which the 
application for environmental authorisation should 
be made in their acceptance of the exploration 
right application.  

SLR undertook the Scoping and EIA process in 
terms of the provisions of the EIA Regulations, 
2014. Any deviation from the timeframes 
prescribed by Regulations 3, 4, 21 and 23 of the 
EIA Regulations 2014 was only undertaken within 
the timeframes specified by PASA. In this regard 
extensions of time were variously obtained for the 
date of submission of the: 

- application for environmental authorisation, 
- Scoping report, and 
- the EIA report. 

The EIR was thus submitted to PASA on or 
before the date by which it had specified in 
writing. 

The One Environment System gives overriding 
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power to the Minister of Environmental Affairs to 
extend prescribed time periods and / or condone 
a failure to abide by prescribed time periods.  As 
set out above, extensions were provided by PASA 
and thus all report submissions were made within 
the prescribed time periods. 

317  Agri South Africa 4. Chapter 5 of NEMA deals with the integrated 
Environmental Management System and Section 23 
records the general objectives which is generally to 
promote the application of appropriate environmental 
management tools to ensure the integrated environmental 
management of activities.   

5. Section 24 of NEMA provides for procedures relating inter 
alia to applications for environmental authorisations, 
determining the competent authority and empowering the 
Minister to make Regulations consistent with the 
provisions of the Act to govern these procedures. 

6. In terms of Section 24(1) the competent authority in this 
matter is the Minister of Mineral Resources.  The 
procedures which apply to applications for Environmental 
Authorisations is governed by the Regulations in Chapter 
4 of the Environmental Impact Assessment Regulations, 
2014(Government Notice no: R.982 dated 4 December 
2014) and provide for an application in prescribed form. 

7. Regulation 16(2) provides as follows: 
(2) An application for an environmental authorization may- 
(a)  where applicable, only be submitted after the acceptance 

of an application for any right or permit in terms the 
Mineral and Petroleum Resources Development Act, 
2002; 

(b)  …." 

The legislative points made in 4, 5, 6 and 7 are 
noted. 

 

317  Agri South Africa 8. Rhino's application for an exploration right in terms of 
Section 79 of the MPRDA having been accepted by PASA 
as aforesaid, Rhino submitted an application for an 
Environmental Authorisation (EA).  What was required in 

8.  a Scoping and Environmental Impact 
Reporting Process was required. The required 
reports were submitted to PASA. 
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this application was a Scoping and Environmental Impact 
Reporting Process ("S&EIR") as contemplated in 
Regulation 21 to Regulation 24 of the NEMA Regulations. 

9. In terms of Regulation 21 (1) Rhino was to submit to 
PASA, a Scoping Report which had been submitted to a 
public participation process of at least 30 days, within 44 
days of receipt of PASA of the Application for the EA.  We 
are informed that the application by Rhino for the EA was 
made on the 3rd June 2016 and the Scoping Report 
submitted within the prescribed period of 44 days, on 18th 
July 2016.   

10. PASA having considered the Scoping Report, so we are 
informed by the Deputy Director-General, accepted the 
Scoping Report (with conditions) on the 31st August 2016 
within the prescribed 43 day period in accordance with the 
requirements of Regulation 22(A).   

11. Rhino having been advised to proceed with the tasks 
contemplated in the plan of study for Environmental 
Impact Assessment was then obliged in terms of 
Regulation 23(1) to submit the Environmental Impact 
Report (EIR) and EMPr, having conducted a public 
participation process of at least 30 days, within a 156 days 
of the date of acceptance of the Scoping Report (31 
August 2016).   In the circumstances Rhino was to submit 
the Environmental Reports by 1 November 2016 to be 
compliant with the provisions of Regulation 23(1)(a) and 
(b). 

12. Rhino failed to file same by the said date.   
 
 
13. Rhino apparently applied for an extension in a revised 

application for an EA, apparently filed on the 13th 
December 2016 and was apparently granted the extension 
in terms of Regulation 3(7).  Rhino informed IAPs of the 
extension and of a further 30 day consultation process that 
would follow and that the date for submission of the EIR 

 

9. SLR undertook the Scoping and EIA process in 
terms of the provisions of the EIA Regulations, 
2014. Any deviation from the timeframes 
prescribed by Regulations 3, 4, 21 and 23 of the 
EIA Regulations 2014 was only undertaken within 
the timeframes specified by PASA. See details 
provided at point 4 above. 

 

10. PASA accepted the Scoping Report 

 

 

11. this is correct 

 

 

 

 

12. the EIR was submitted to PASA as indicated 
and in terms of extensions of time approved by 
PASA. 

13. the extension of time was applied for 
separately from the revised application for an 
Environmental Authorisation. 
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was now revised to be 10 April 2017. 
14. In the reasons advanced for the decision to grant the EA 

the Deputy Director General records in clause 3.2 on page 
11 thereof that the Applicant requested an extension by 
which time to submit the EIR and EMPr in accordance with 
Regulation 3(7) and to submit the reports on 19th May 
2017.  He records in clause 3.3 that the EIR and EMPr 
were received by the said date.  The information supplied 
by Rhino and that now supplied in the EA appear to be at 
variance with one another. 

 

14. The EIR submission date was influenced by 
the judgement of Justice Dlodlo (22/3/17) (case 
number 24294/2017) and the subsequent appeal 
thereof by Rhino Oil and Gas. The judgement had 
interdicted Rhino Oil and Gas from lodging the 
EIR and suspended the relevant time frames. The 
application by Rhino Oil and Gas for leave to 
appeal the High Court order suspended the order 
as per section 18(1) of the Superior Courts Act 10 
of 2013. The EIR was then submitted to PASA in 
May 2017.  

317  Agri South Africa 15. Having received the EIR and EMPr it was incumbent upon 
the competent authority to grant or refuse the 
Environmental Authorisation within a 107 days of the 19th 
May 2017, being 4 September 2017 if the provisions of 
Regulation 24(1)(a)(b) were to be complied with. 

 

15. Whilst there was a delay, it is submitted that 
the delay was not unreasonable and therefore, 
the decision is not procedurally flawed.  In 
Khumalo v MEC for Education: KwaZulu-Natal 
[2013] ZACC 49; 2014 (5) SA 579 (CC) it was 
confirmed that an unreasonable delay in legality 
review proceedings must be considered in the 
broader context of the matter, including the 
prejudice that would result for other parties and 
the consequences of setting aside an action or 
decision.  This is similarly applicable in this 
context.   

The delay was as a result of the magnitude of the 
application.  Due the large area covered and the 
sheer amount of information required to be 
presented to the Minister for consideration, it is a 
reasonable expectation that the decision-making 
period would be extended.  In addition, the 
prejudice that would result if the decision is set 
aside would be largely socio-economic.  The 
exploration activities merely seek to identify 
possible resources which may then be exploited, 
at a later stage, at a large economic gain for 
South Africa.  The prejudice which would result if 
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the decision is set aside, at this stage, would be 
entirely disproportionate as it would stop this 
entire process at an early stage (where it has not 
yet been confirmed if the resources are 
exploitable).  It is submitted that the setting aside 
of the decision on the basis of the delay would be 
prejudicial and disproportionate.   

In addition, there were regular follow-ups with 
PASA as to the status of the applications and 
Rhino acted diligently in attempting to obtain a 
decision as soon as possible. 

317  Agri South Africa 16. It is submitted by the Appellant that both Rhino and the 
competent authority, erred in granting the extension (even 
though "exceptional circumstances" may have been 
demonstrated by Rhino).  The provisions of Section 
79(4)(b) of the MPRDA prevail and require of Rhino to 
have submitted the EIR and EMPr by not later than 12th 
August 2016.  These provisions are peremptory. 

17. Where the NEMA Regulations apply to activities under the 
MPRDA the time limits provided for in the MPRDA and 
NEMA (also the NEMA Regulations) must be read and 
applied consistently with one another. 

18. In short, an applicant who applies for an exploration right 
in terms of the MRPDA and an Environmental 
Authorisation in terms of NEMA, must do so within the 
time limits prescribed by the MRPDA.  The provisions of 
Regulation 3 of the NEMA Regulations (subordinate 
legislation) allowing for the extension of time frames 
cannot apply and do not override the provisions of the 
MPRDA.   

 

16, 17 and 18. Section 79(4)(a) of the MPRDA 
provides that once the DA accepts an application, 
the applicant must "consult in the prescribed 
manner with the landowner, lawful occupier and 
any interested and affected party and include the 
result of the consultation in the relevant 
environmental report as required in terms of 
Chapter 5 of the National Environmental 
Management Act, 1998". The  results of such 
consultation were included in the Scoping and 
EIA reports that were submitted.  

The dates for submission of the Scoping and EIA 
reports were determined by PASA in line with 
NEMA and the EIA Regulations 2014. Any 
deviation from the timeframes prescribed by 
Regulations 3, 4, 21 and 23 of the EIA 
Regulations 2014 was only undertaken within the 
timeframes specified by PASA.  

See details of the time extensions in the response 
to point 4 above. 

The inconsistency between the MPRDA and 
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NEMA for the timeframes governing the 
submission of the ‘relevant environmental reports’ 
are well documented.  However, in terms of the 
One Environmental System, all environmental 
processes required by the MPRDA are regulated 
under NEMA and thus the timeframes prescribed 
in the NEMA and its regulations must be applied.   
These were followed in this case. 

The deletion of Section 38 of the MPRDA and its 
replacement with Section 38A, which provides for 
the implementation of environmental provisions in 
terms of NEMA, makes it clear that the procedure 
enunciated in NEMA must be adhered to when 
one considers the environmental aspects of rights 
granted in terms of the MPRDA. Accordingly, the 
EIA Regulations regarding timeframes for the 
submission of the EIA and EMPr must be read as 
superseding the MPRDA provisions referring to 
such reports. Though the NEMA Regulations 
prescribe peremptory timeframes for these 
processes, non-adherence to the timeframes is 
not fatal to the process if no final decision has yet 
been taken. 

Additionally strict non-compliance with prescribed 
time periods should not be reason for setting 
aside a decision, especially where the material 
objectives of the provision to which such time 
periods have been prescribed have been fulfilled. 

317  Agri South Africa 19. In the circumstances Rhino has not timeously submitted 
the EIR and EMPr and the Deputy Director-General acting 
under designated authority of the Minister of Mineral 
Resources, could not lawfully grant the application for the 
Environmental Authorisation. 

20. In the circumstances the granting of the Environmental 

19. Please refer to response made to point 10 
above. 

 

20. the responses prevented above argue against 
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Authorisation falls to be set aside on appeal. such an outcome. 

317 Agri South Africa Second Ground of Appeal  
21. When lodging an application for exploration rights in terms 

of Section 79 of the MPRDA the application must be in the 
prescribed form and comply with Regulation 28 of the 
MPRDA Regulations (Government Notice no. R527 dated 
23 April 2004).   

22. It is expected of the Applicant, in this case, Rhino, to, inter 
alia, submit a plan contemplated in Regulation 2(2) 
showing the land area or off-shore area to which the 
application relates (Regulation 28(2)(c) and Regulation 
2(1)).  Regulation 2(2) provides as follows:   

(2)  an application contemplated in sub-regulation (1) must be 
accompanied by a  plan of the land to which the 
application relates, in accordance with generally 
 accepted standards, signed and dated by the 
Applicant and must contain –  

(a) the co-ordinates and spheroid (Clark 1880/Cape Datum, 
WGS 84/ WGS 84,  WGS 94 / Hartebeesthoek 94) of 
the land to which the Application relates; 

(b) The north point; 
(c) The scale to which the plan has been drawn; 
(d) The location and where applicable, the name and number 

of the land to which the application relates; 
(e) The extent of the land to which the application relates; 
 (f) The boundaries of the land to which the 

 application relates; 
 (g) Surface structures and registered  servitudes 

where applicable; and 
 (h) The topography of the land to which the 

 application relates. 
23. Regulation 2(3) exempts applications for mining permits in 

terms of Section 27 of the  Act from these 
requirements.  Applications in terms of Section 79 for 
exploration rights are not so exempted.   

The legislative points made in 21, 22, 23 are 
noted. 

The plans submitted by Rhino Oil and Gas were 
prepared by registered surveyors and were 
compliant with Regulation 2(2). 
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317 Agri South Africa 24. On submitting its application Rhino described the 
application area to include approximately 5 500 properties 
over an area of approximately 2 000 000 hectares and 
made a map available showing the locality and setting of 
the application area. 

25. Subsequently (and after submitting its Scoping Report 
which was accepted by the competent authority) Rhino 
reduced the extent of the ER application area through the 
exclusion of all known protected areas with status as 
defined under Section 48 of the National Environmental 
Management Protected Areas Act (57 of 2003) and further 
sought to exclude areas along the Eastern Extent of the 
Application Areas as they were "unlikely to be prospective 
for oil and gas".  Rhino informed IAPs that the extent of 
the ER application area was reduced to an area of 870 
000 hectares covering approximately 6 000 properties 
(farms and portions).  An amended plan was made 
available to IAPs showing the reduced area of land.  

26. The plans submitted by Rhino on submitting its Application 
and in its amended Application (which we have not had 
sight of) could not and did not comply with the provisions 
of Regulation 2(2) consequently Rhino has failed to 
comply with these peremptory requirements of the 
Regulations.    

27. The extent of the area under application renders it difficult 
and near impossible for Rhino to comply with these 
requirements, a difficulty which is further exacerbated by 
the fact that Rhino has not yet identified the site(s) where it 
intends to pursue its further exploration activities.   

24. and 25. The information included in the 
Scoping and EIA reports with respect to the 
exploration right application area and exploration 
work programme was as necessary to inform the 
environmental assessment process. There is no 
requirement in the EIA Regulations 2014 for this 
information be equivalent to the plan 
contemplated in MPRDA Regulation 2(2) or the 
Exploration Work Program as contemplated in 
MPRDA Regulation 30. Such information was 
provided to PASA by Rhino Oil and Gas in the 
prescribed format.   

 

 

 

26. and 27. The plans submitted to PASA were 
prepared by registered surveyors and complied 
with the regulatory requirements. 

The application for environmental authorisation by 
Rhino Oil and Gas did not include any ground-
based exploration activities. Thus there were no 
sites to be identified.  

 

 

317 Agri South Africa 28. Rhino has failed further to comply with the provisions of 
Regulation 28(2)(d) and (f) in that Rhino has not supplied 
the registered description of the area to which the 
application relates, nor has it supplied certified copies of 
the relevant Title Deeds in respect of the area to which the 
Application relates.  Instead Rhino has elected to supply a 
cadastral list of possible farms with reference to the farm 

28. The information submitted to PASA complied 
with the regulatory requirements. Farm and 
portion numbers (as included in the Scoping and 
EIA reports) are registered descriptions of 
properties, being the description of the properties 
borne on the title deeds. Regulation 28(2)(f) 
states that certified copies of title deeds must be 
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number and portion number, but with no further detail.  
This does not constitute compliance.   

 
 
 
 
 
 
29. Rhino has submitted an Exploration Work Program as 

contemplated in Regulation 30, but it too does not comply 
with the peremptory requirements of Regulation 30(1)(b) 
and (c).   

submitted "where applicable", which for 
exploration rights is only applicable where there is 
a conversion of an OP26 sublease into an 
exploration right. 

The information included in the Scoping and EIA 
reports with respect to the exploration right 
application area and exploration work programme 
was as necessary to inform the environmental 
assessment process. 

29. The Exploration Work Program submitted to 
PASA complied with the regulatory requirements.  

317 Agri South Africa Third Ground of Appeal 
30. On receipt of notification of acceptance by PASA of its 

Application, PASA must notify Rhino in writing and Rhino 
must consult in the prescribed manner with the landowner, 
lawful occupier and any interested and affected party and 
include the result of the consultation in the relevant 
Environmental Report required in terms of Chapter 5 of 
NEMA. 

31. It is apparent from the Executive Summary and EIR and 
EMPr that Rhino has failed to identify and therefor to give 
notice and consult with all landowners and lawful 
occupiers of land volunteering that "it has not been 
possible to source contact information for all landowners 
and occupiers, and thus certain landowners and occupiers 
have not been directly notified".   

 
 
 
 
 
 
32. The difficulty Rhino has in complying with the peremptory 

requirements of the MPRDA and relevant provisions of 

30. the legislative point is noted.   

 

 

 

31. The public consultation process, including 
notice to land owners, which was undertaken, is 
described in the Scoping and EIA reports.  

SLR made significant effort to determine 
addresses for and thus notify land owners of the 
application for environmental authorisation. The 
efforts made are described in the Scoping and 
EIA reports. Refer to Box 4 and 5 in the EIR for a 
summary thereof.   

Refer also to the response provided to Point 2 in 
Table 3 for further details. 

32. Whilst the large numbers of land owners did 
contribute to the challenge, the primary factors for 
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NEMA stems from the fact that its application relates to a 
vast area and the timeframe provided for compliance are 
both peremptory and restrictive. 

 

all land owners not being directly notified were 
that: 

a) information on the land owners as 
accessed through Windeed was 
incomplete or out of date,  

b) contact information for land owners was 
not accessible or was incomplete.    

317 Agri South Africa 33. It is significant to note that attached to the EA is a list of 
identified properties and includes a column headed 
"Landowner notified (y/n?)".  Significantly there is included 
in this column a list of negative responses indicating that a 
vast number of landowners were not notified.   

34. Notwithstanding Rhino's acknowledged non-compliance 
with the requirements of the MPRDA and NEMA in this 
regard (and also the MPRDA and NEMA Regulations) it is 
concluded by the Deputy Director-General in the reason 
for the decision to grant the EA that the applicant had 
taken "reasonable efforts to identify, notify and consult 
with affected landowners" and had satisfied all 
"fundamental and procedural requirements prescribed in 
applicable legislation".  There is also reference to 
compliance with the public consultation process as 
prescribed in the EIA Regulations, 2004 and related 
guidelines.   

 

33 and 34. the points from the Deputy Director-
General’s reason for the decision to grant the EA 
are noted  

It is considered highly unlikely that most land 
owners would have remained unaware of the 
application. The reasons for this being that, in 
addition to the efforts made as part of the public 
participation process, the application and EIA 
process: 

- received significant coverage in local and 
regional newspapers over a period of a few 
months; 

- were the subject of a number of social media 
campaigns and web-based petitions; 

- were  opposed by a number of interest 
groups with many private, corporate, 
organisation and  land owner members  

were opposed by a number of farmers unions that 
represent land owners.    The application and EIA 
process thus had a high public profile at the time 
and, with a few possible exceptions,  most land 
owners would have had knowledge of it. 

 

317 Agri South Africa 35. Rhino has clearly not complied with the legal requirements 
and the conclusion drawn by the Deputy Director-General 

35. The legislative point is noted. However, this 
section of the MPRDA relates to actions required 
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in his designated capacity is clearly wrong which renders 
the decision to grant the EA open to be set aside (and 
properly should be) on appeal. 

36. We submit that the applicable statutory scheme is clear.  
Upon acceptance of an application for exploration, the 
designated agency (PASA) must, within 14 days from the 
date of acceptance, notify the Applicant in writing to 
consult in the prescribed manner with the landowner, 
lawful occupier and any interested affected party.  The 
public participation process is further regulated by the 
provisions of Section 10 of the MPRDA and Regulation 3 
of the MPRDA Regulations to which we shall return later in 
these submissions. 

37. The Public Participation Process prescribed in the NEMA 
Regulations, 2014 are contained in Regulation 41 and 
require, inter alia, in Regulation 41(2)(b) in peremptory 
terms that the Applicant must give notice to all potential 
interested and affected parties by –  

(b) giving written notice, in any of the manners provided for in 
Section 47(d) of the Act, to - 

(1) the occupiers of the site and, if the proponent or applicant 
is not the owner  or person in control of the site on 
which the activity is to be undertaken, the owner or person 
in control of the site where the activity is to be 
 undertaken or to alternative site where the activity is to 
be undertaken; 

of PASA on acceptance of an application and not 
to the applicant’s obligations to consult with land 
owners during the EIA Regulatory public 
participation process. 

Matters relating to actions required of PASA in 
terms of Section 10 of the MPRDA fall outside of 
the scope of the EIA process. Such actions were 
thus not reported on in the Scoping or EIA 
reports.  

Refer to the response provided to Point 1 in Table 
3 for further details. 

 

The legislative points in 36 and 37 are noted. 

 

317 Agri South Africa 38. Section 47(d) of the NEMA deals with the delivery of 
documentation and for ease of reference is quoted as 
follows: 

1. "A notice of other documents in terms of this Act or a 
specific Environmental Management Act may be issued to 
a person – 

(a) by delivering by hand; 
(b) by sending it by registered mail –  
(i) to that person's business or residential address; 
(ii) in the case of a juristic person, to its registered address or 

38. the legislative point is noted.  
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principal place of business; 
(bA) by faxing a copy of the notice or documented person, if 

the person has a fax number; 
(bB) By e-mailing a copy of the notice or other document to 

the person, if the  person has an e-mail address; or 
(bC) by posting a copy of the notice or other document to 

the person by ordinary mail, if the person has a postal 
address; 

(c) where an address is unknown despite reasonable enquiry, 
by publishing it once in the gazette and once in a local 
newspaper circulating in the area of that person's last 
known residential or business address.   

(2) A notice or other document issued in terms of sub-section 
1(b), (bA), (bB), (bC) or (c) must be regarded as having 
come to the notice of the person unless the contrary is 
proved". 

 

 

 

 

 

 

 

 

 

317 Agri South Africa 39. What is contemplated in Section 47D(c) is to allow for an 
alternative form of notice by publication in the gazette and 
in the relevant newspaper where the persons address is 
unknown and not where the identity of the person is 
unknown.  Rhino has failed to identify landowners and 
lawful occupiers of land in respect of many of the affected 
properties and has consequently failed to give the notice 
as is prescribed or at all. 

 

39. in almost all cases the name of the owners of 
land within the application area are known.  

Section 47D(1)(c) of the NEMA provides for a 
means by which an applicant for a right in terms 
of the MPRDA may comply with its statutory 
obligation to issue a notice or other document 
required in terms of the MPRDA or other related 
environmental management Act. Such a means is 
available where the address of a potential 
interested and affected party is unknown despite 
reasonable enquiry. The notification provisions 
can be achieved by publishing such notice once 
in the gazette and once in a local newspaper 
circulating in the area of that person's last known 
residential or business address.  

As recorded in the EIR, contact information for a 
number of land owners could not, despite 
reasonable effort, be obtained and thus notice 

 



11 January 2018 

118 

 

PROJECT APPELLANT GROUNDS OF APPEAL BY THE APPELLANT RESPONDING STATEMENT BY THE EAP or 
APPLICANT  

COMMENTS BY DMR  

was placed in the government gazette and local 
newspapers. Rhino Oil and Gas therefore 
proceeded with the means available to it, thus 
complying with its statutory obligations. 

317 Agri South Africa 40. It follows that unless Rhino takes the necessary steps to 
ensure compliance with these aforesaid obligations on 
applicants for Exploration Rights and Environmental 
Authorisations in terms of NEMA, to properly notify and 
consult with landowners, lawful occupiers of land and 
interested and affected persons in a manner consonant 
with the provisions of Section 79(4) of the MPRDA and 
Regulation 41 of the NEMA Regulations, 2014 the 
Environmental Authorisation cannot be approved, nor 
indeed could the exploration right be granted in terms of 
Section 80(1) of the MPRDA.   

 

40. Significant effort was made during the 
Scoping and EIA process to notify and consult 
with landowners, lawful occupiers of land and 
interested and affected persons in terms of the 
relevant provisions. Refer to Box 4 and 5 in the 
EIR for the details thereof. 

 

317 Agri South Africa JUST ADMINISTRATIVE ACTION – EQUITABLE AND 
MEANINGFUL CONSULTATION 

41. The right of interested and affected persons to 
administrative action that is lawful, reasonable and 
procedurally fair is enshrined in Section 33 of the Bill of 
Rights contained in Chapter 2 of the Constitution of the 
Republic of South Africa, 1996. 

42. The right is given effect to in the Promotion of 
Administrative Justice Act, Act 3 of 2000 and the principles 
recognized and enforced in Section 6 of the MPRDA which 
provides as follows: 

"6(i) subject to the Promotion of Administrative Justice, Act 
2000 (Act no 3 of 2000) in  the administrative 
process conducted or the decision taken in terms of this 
Act  must be conducted or taken as the case may 
be within a reasonable time and in  accordance 
with the principles of lawfulness, reasonableness and 
procedural  fairness. 

(ii)   Any decision contemplated in sub-section 1 must be in 

The legislative points in items 41 to 43 are noted  
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writing and accompanied  by written reasons for 
such decision". 

43. Section 37 of the MPRDA deals with the Environmental 
Management principles and provides as follows: 

"37(1)  the principles set out in Section 2 of the National 
Environmental Management Act, 1998 (Act no. 107 of the 
1998) –  

(a) apply to all prospecting and mining operations as the case 
may be, and any matter or activity relating to such 
operations; and 

(b) serves as guidelines for the interpretation, administration 
and implementation of the environmental requirements of 
this Act" 

 

317 Agri South Africa THE NATIONAL ENVIRONMENTAL MANAGEMENT 
PRINCIPLES 

44. The National Environmental Management principles 
contained in Section 2 of the National Environmental 
Management Act 107 of 1998 (as amended) (NEMA) 
provide inter alia as follows: 

"(4)(a)  Sustainable development requires the  consideration 
of all relevant factors   including the following: 

 (i)-(vi) …. 
 (vii) that a risk-averse and cautious  approach is 

applied, which takes into  account the limits of 
current knowledge  about the consequences of  
 decisions and actions; 

 (iix) that negative impacts on the environment  and 
on people's environmental rights be  anticipated and 
prevented, and where they  cannot be altogether 
prevented, are  minimized and remedied.   

(c) Environmental management must be integrated, 
acknowledging that all elements of the environment are 
linked and inter-related, and must take into account the 
effects of decision on all aspects on the environment and 
all people in the environment and pursuing the selection of 

The legislative points in items 44 and 45 are 
noted  

The approach by Rhino Oil and Gas is in line with 
the “risk-averse and cautious approach” as it is 
only proposed to undertake a limited range of 
exploration activities. The nature of the proposed 
exploration activities (e.g. desktop reviews and 
airborne surveys) is such that details and risks of 
the activities are known. 
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the best practicable environmental option. 
(e )   …. 
(f)  the participation of interested and affected parties in 

environmental governance must be promoted, and all 
people must have the opportunity to develop the 
understanding, skills and capacity necessary for achieving 
equitable effective participation, and participation by 
vulnerable and disadvantaged persons must be ensured.   

(g) decisions must take into the account the interest, needs 
and values of all interested and affected parties, and this 
includes recognizing all forms of knowledge, including 
traditional and ordinary knowledge. 

(h) – (r) ….". 
[emphasis supplied] 
45.  These principles cannot be complied with if an applicant 

does not comply with the peremptory provisions of Section 
79(4) read with the provisions of Section 24 of NEMA and 
Regulation 41 of the NEMA Regulations 2014 and 
Regulations 21 and 23 of the NEMA Regulations read with 
Regulation 16 of those Regulations. 

46. To facilitate compliance the area (affected environment) 
must be accurately identified to facilitate the identification 
of affected persons (including landowners and lawful 
occupiers of land), the socio-economic impacts on affected 
persons, site specific assessments and evaluation to 
determine impacts on that environment and the 
management and mitigation thereof.   

 

 

 

 

 

 

 

 

 

46. The extent of the application area is 
accurately identified as are the owners of the 
property within this area. 

The EIR included an assessment of the potential 
impacts of the exploration activities that have 
been proposed by the applicant. Management 
and mitigation for these activities were included in 
the EMPr.   

317 Agri South Africa 47. The importance of a proper notice and a meaningful 
consultation process was emphasized in the Judgment of 
his Lordship Mr Justice Froneman in the Constitutional 
Court of South Africa in the matter of Bengwenyama 
Minerals (Pty) Ltd and Others vs Genorah Resources (Pty) 
Ltd and Others, 2011(4) SA 113(CC).  In his Judgment 
written on behalf of a unanimous Court, justice Froneman 
states as follows: 

 "Another more general purpose of the consultation is to 

47. The judgement is noted. 

Meaningful consultation requires a rational and 
fair process to be followed whereby all comments 
from interested and affected parties are able to be 
received and considered.  This was followed in 
the scoping and EIA phases.  Bengwenyama 
Minerals (Pty) Ltd and Others vs Genorah 
Resources (Pty) Ltd and Others provides that full 
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provide landowners or occupiers with the necessary 
information on everything that is to be done so that they 
can make an informed decision in relation to the 
representations to be made, whether to use the internal 
procedures if the application goes against them and 
whether to take the administrative action concerned on 
review.  The consultation process and its result is an 
integral part of the fairness process because the decision 
cannot be fair if the administrator did not have full regard 
to precisely what happened during the consultation 
process in order to determine whether the consultation 
was sufficient to render the grant of the application 
procedurally fair." 

[underlining supplied] at paragraph 66 of the Judgement. 
48. The importance of these principles and the observance 

thereof is particularly relevant to the rights of landowners 
and as Justice Froneman concludes in his Judgment, this 
is more so because activities of the nature proposed in the 
application constitutes a massive invasion of landowner 
rights (what the learned Judge describes in the context of 
the prospecting right at issue as a "grave and considerable 
invasion of the use and enjoyment of the land on which the 
prospecting is to happen" – at paragraph 63 of the 
Judgment). 

 
 
49. For the consultation process to be fair, not only should 

landowners and interested and affected persons receive 
adequate notice thereof, but there must be a meaningful 
exchange of information to facilitate informed and 
meaningful participation by affected persons prior to the 
approval of an application for exploration rights.   

regard must be had to way the consultation 
process was carried out.  This is clearly set out in 
the EIR reports and set out in this response.  
Refer to Box 4 and 5 in the EIR for the details 
thereof. It is submitted that the consultation 
process was in line with legislative obligations.    

 

 

 

48. The nature of the proposed exploration 
activities (e.g. desktop reviews and airborne 
surveys) is such that the applicant will not require 
access to any property. There will not be “a 
massive invasion of landowner rights” as claimed 
by the appellant.  

Furthermore the consultation that was undertaken 
related to and, it is argued, was appropriate for 
the nature of the proposed exploration activities 
(e.g. desktop reviews and airborne surveys). The 
basis of this is that there will be no access to or 
use of land during the proposed exploration.    

49. Each of the notices, meetings held and report 
review periods that were facilitated during the 
public participation process provided the 
participants with information and the opportunity 
to submit information. All comments received from 
I&APs were documented in the Scoping and EIR 
reports. A response to each comment was 
provided in the Comment table. 
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317 Agri South Africa 50. Rhino gloss over these obligations and deal with their 
failure to comply as follows: 

" 
• as a result of large numbers of landowners and occupiers 

in the application area and the availability of accurate title 
deed, landowner and occupier contact information, 
identification of and consultation with every owner of and 
occupier at included properties was not achieved.  A 
minimum of 93% of all landowners have been notified.  
Much effort was made to make potentially affected parties 
aware through various other means (refer to box 4);  

• the large size of the application area, information 
constraints of the exploration process and the nature of 
the early-phase exploration did not allow for, nor warrant, 
detailed baseline assessments of the whole application 
area.  It is noted that the data bases that were utilised 
generally have good coverage, providing adequately 
accurate representation of the field conditions."  (This 
notwithstanding PASA's requirements in their conditions of 
acceptance of the Scoping Report that Rhino undertakes a 
physical site assessment authenticate data used in EIA). 
[our emphasis] Page 3 – 5 of the EMPr. 

 

50. These points disclose the status of the work 
undertaken rather than glossing over it.  

 

 

 

 

 

At the time of PASA's acceptance of the Scoping 
report the applicant had still proposed to 
undertake ground-based exploration.  Hence the 
requirement for physical site assessment to 
authenticate data to be used in EIA. Consequent 
to the removal of these activities from the 
exploration work programme it was no longer 
necessary to assess target sites through site 
assessment. 

 

317 Agri South Africa 51. These statements by SLR Consulting (Africa) (Pty) Ltd 
(EAP) on behalf of Rhino makes it clear that the 
peremptory stakeholder participation procedure obliged by 
the MPRDA and NEMA that must be undertaken by the 
Applicant, has not been followed.  Instead, consultation is 
proposed at some future time.   This does not meet the 
applicable statutory requirements, which are peremptory. 

 

51. The consultation suggested for a future time is 
that which would be necessary should Rhino Oil 
and Gas propose to undertake exploration 
activities that required access to private property.   

 

 

317 Agri South Africa 52. Equally, the Deputy Director-General in his designated 
capacity on behalf of the Minister has erred in concluding 
that Rhino has complied with its obligations in the 
consultation process.   

52. noted 
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53. In the circumstances the public participation process was 
fundamentally flawed, the EIR and EMPr should not have 
been accepted and the Environmental Authorisation 
should not have been authorised and falls to be aside on 
appeal. 

 

 

53. see response to 47 above 

317 Agri South Africa 54. An applicant in the position of Rhino choses an extensive 
area of this nature at its peril and cannot rely thereon to 
escape the peremptory requirements of the MPRDA and 
NEMA. 

55. An applicant in the position of Rhino, should not "pull the 
trigger" and submit its application for an ER, SR, EIR and 
EMPr unless and until it is ready and able to comply with 
the peremptory provisions of the MPRDA, the Regulations 
under the MPRDA, NEMA and the NEMA Regulations.  It 
cannot be heard to say that it was unable to do so and will 
do so at some future date. 

 

54 and 55. It is submitted that there was no 
attempt to circumvent the legislative obligations 
on Rhino Oil and Gas.  Due to the exploratory 
nature of the activities, the scoping and EIR 
reports are considered to be sufficient and where 
necessary, extensions of time periods were 
applied for in order for additional work to be 
carried out.  In addition, the consultation process 
was carried out fully and is reflected in the 
Scoping and EIR reports. 

The work that is suggested for future dates is that 
which relates to exploration and or production 
activities which may be proposed in future. Such 
work is not currently proposed. 

 

317 Agri South Africa 56. Having applied for the ER, submitted the SR and having 
had same accepted Rhino through SLR notified IAPs in 
November 2016 that it had reduced the extent of the ER 
application area through the exclusion of all known 
protected areas with Section 48 of the National 
Environment Management Protected Areas Act (Act 57 of 
2003) status and furthermore, that certain areas along the 
eastern extent of the Application areas were unlikely to be 
prospective for oil and gas and were consequently 
excluded.   

57. At that time also IAPs were informed that Rhino has 
excluded ground-based exploration activities, including 
core drilling and seismic surveys from the proposed "early-
phase exploration" work for which they were seeking 

56. as is presented in the EIR 

 

 

 

 

 

57. As indicated in the EIR and during the EIA 
feedback meetings, the removal of the ground-
based exploration activities was because the 
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Environmental Authorisation.   They emphasized that the 
current focus of the Application (as amended) [and 
consequently also the related environmental assessment] 
was only on remote exploration techniques.  In the 
absence of specific knowledge one must assume that this 
change was brought about by the lack of site specific 
information (the nature of the receiving environment and 
potential impacts of the intended activities) and the lack of 
information on affected owners or lawful occupiers of 
affected land.   

 

applicant did not possess adequate information to 
determine the specific locations for such work. 
Without same it was not possible to identify 
properties and land owners who could be affected 
nor to determine the environmental attributes of 
the site. 

 

317 Agri South Africa 58. It is significant to note that whilst the application for the EA 
was apparently amended (the Director-General records 
that the amended application was dated the 13th 
December 2016), this was at a date after the submission 
of the SR dated 18th July 2016 and its acceptance by the 
competent authority on the 31st August 2016.  The 
submission and acceptance of the SR flows from the 
submission of an application for an EA and precedes (and 
informs) the Environmental Impact Assessment Report 
and Environmental Management Program to be submitted 
in terms of Regulation 23 of the NEMA Regulations. 

59. To our knowledge a further Scoping Report after 
amendment of the Application for the EA in December 
2016 was not submitted and if submitted, did not form the 
subject matter of a public participation process as is 
required.  Rhino simply proceeded to prepare and submit 
its EIR and EMPr by the extended date and with an 
apparently revised Exploration Works Program dated 19th 
May 2017.   

60. The 30 day comment period in respect of the EIR, so IAPs 
were notified on or about 9 November 2016 was from the 
9th November 2016 until the 15th December 2016 at a 
time when the amended application for the EA had not yet 
been submitted.  

61. A proper consideration of these procedural aspects and 

58. As is common practice, the application form 
for Environmental Authorisation was updated to 
reflect the changes that had been made to the 
application area and exploration work programme 
during the course of the Scoping and EIA 
process.  

Such changes were only made after conclusion of 
the Scoping process and presented to I&APs and 
PASA in the EIR. Updates to the application form 
were made once it was certain that the project 
parameters were not going to change further.  

 

59. Given that the changes served to reduce the 
extent and significance of potential environmental 
impacts it was not deemed necessary to return 
the assessment process to a Scoping phase.      

Refer to response to Point 14  above.  
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the process followed by Rhino through SLR and PASA 
leads to the inescapable conclusion that the process was 
fundamentally flawed and procedurally unfair.  It did not 
constitute compliance with the provisions of Section 6 of 
the MPRDA, Section 37 of the MPRDA, Section 2 of 
NEMA and undermined the rights of interested and 
affected persons to administrative action that  is lawful, 
reasonable and procedurally fair as enshrined in Section 
33 of the Bill of Rights, supra.   

62. The failure in process and in particular the consultation 
process must, so we submit, have the consequence that 
the granting of the EA be set aside on appeal.   

60. correct. 

 

61. noted. Rhino Oil and Gas applicant does not 
agree with this submission.  

 

 

62. noted. Rhino Oil and Gas applicant does not 
agree with this submission.  

 

317 Agri South Africa THE NATURE OF AN EXPLORATION RIGHT AND THE 
INCREMENTAL APPROACH THERETO 
Fourth Ground of Appeal  
63. SLK on behalf of Rhino give an overview of exploration in 

an Executive Summary of its applications and it reads as 
follows: 

 "The conditions necessary for petroleum reserves to have 
accumulated are complex and largely dependent on past 
geological history and present geological formations and 
structure.  The discovery of petroleum / gas reservoirs and 
estimating the likelihood of them containing oil and/or gas 
is a technically complex process consisting of a number of 
different stages, requiring a range of techniques.  
Exploration begins with the identification of target regions 
based on a general geological understanding.  These 
areas are subject to early-phase exploration that is 
focused on large-scale regional analysis.  Exploration in 
areas identified as prospective would progress to the 
appraisal stage.  This work is aimed at identifying and 
defining the extent of target areas with high potential for 
reserves of oil and / or gas.  In order to fully define the 

The Appellant’s submission refers to SLK. Rhino 
Oil and Gas assume that this is a typographical 
error and should have read SLR as for the rest of 
the appeal. 

63. the quote is noted 
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commercial viability of an oil and/or gas resource a well 
drilling stage is generally undertaken.   The type of wells 
and tests would depend entirely on the nature of the 
resource that has been identified.  Exploration typically 
requires early-phase exploration, appraisal and well drilling 
stages, undertaken over a period of up to 10 years, to 
inform a decision on a production right application. 

 Rhino Oil and Gas is at the beginning of an oil and gas 
exploration process and at this stage is only seeking 
authorization to undertake a portion of activities necessary 
to inform an early-phase exploration stage." 

 

317 Agri South Africa 64. In Section 1 of the MPRDA "exploration operation" is 
defined to mean "the re-processing of existing seismic 
data, acquisition and processing of new seismic data or 
any other related activity to define a trap to be tested by 
drilling, logging and testing, including extended well 
testing, of a well with intention of locating a discovery."  
Furthermore "Exploration Work Program" is defined to 
mean "the approved exploration work program indicating 
the petroleum operations to be conducted on the 
exploration area during the validity of the exploration right, 
including details regarding the exploration activities, 
phases, equipment to be used and estimated expenditures 
for the different exploration activities and phases".  It is 
therefore clear what is meant by exploration and what 
those activities may include and it is furthermore clear 
what is required to be reflected in an Exploration Work 
Program being detail regarding the intended exploration 
activities through the various phases and the equipment 
that will be utilised to that end.  There is no reference in 
the MPRDA to what SLK / Rhino have described as "early-
phase exploration". 

65. Section 1 of the MPRDA defines "production operation" to 
be any operation, activity or matter that relates to the 
exploration, appraisal, development and production of 

64 and 65. These legislative points are noted. 

The exploration work program has been found to 
comply with the MPRDA Regulations and as 
such, the Minister is now functus officio. 
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petroleum.  It is clear from this definition that what SLK / 
Rhino have described as an exploration activity in a later 
phase of exploration to be "the appraisal stage" finds no 
foundation in the MPRDA.  Appraisal is a production 
activity (or operation) for which a production right is 
required.   

66. In the circumstances it is submitted that the overview 
exploration supplied and which Rhino intend to pursue in 
various phases (not yet applied for or disclosed in the 
Exploration Works Program) is not consistent with the 
provisions of the MPRDA.  Furthermore Section 80(5) 
provides that an exploration right "is subject to prescribed 
terms and conditions and is valid for the period specified in 
the right, which period may not exceed three years".  [our 
emphasis] 

 

 

 

66. The information included in the Scoping and 
EIA reports with respect to the exploration 
activities was to inform the environmental 
assessment process. It was not intended nor 
required to also meet a requirement of the 
MPRDA.   

Rhino Oil and Gas has submitted the information 
required in respect of the MPRDA to PASA. 

317 Agri South Africa 67. Section 81 does however provide for the renewal of a 
exploration right on application by the holder thereof, such 
application to "state the reasons and period for which the 
renewal is required".  It is to include a detailed Exploration 
Work Program for the renewal period (Section 81 (d)).  In 
terms of Section 81(4) an exploration right may be 
renewed for a maximum of three periods, not exceeding 
two years each. 

68. Rhino prefaces its application with and anticipates that the 
current application for an ER and EA is for an initial period 
only and that, depending on the outcome of its activities in 
the so-called "early-phase exploration" will apply for a 
renewal of the exploration right and the submission of a 
revised Exploration Works Program to provide for more 
invasive exploration activities.  We submit that it is not in 
the contemplation of the provisions of the MPRDA that this 
incremental approach to exploration rights applications 
and Exploration Work Programs be adopted. 

 

67. the legislative point is noted. 

 

 

 

68. Section 81 of the MPRDA provides that an 
application for renewal of an exploration right 
must, inter alia, include a detailed exploration 
work programme for the renewal period. 
Accordingly, the holder of an exploration right 
may amend and revise an existing exploration 
work programme and resubmit such updated 
programme with the application for renewal of the 
exploration right. An exploration work programme 
may therefore be considered a dynamic 
document, being updated in accordance with the 
activities to be conducted, subject to the approval 
of the Minister. Such an incremental approach is 
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specifically envisaged under the MPRDA - 
Section 102(1) providing for the amendment or 
variation of an exploration work programme, as 
well as the related EMPr and/or environmental 
authorisation. Such fluidity is necessary as 
uncertainty is inherent to the nature of 
exploration. Accordingly, the intention to submit a 
revised exploration works programme reflecting 
the outcome of the early-phase exploration 
activities does not constitute an illegality.      

Rhino Oil and Gas submitted an Exploration Work 
Programme to PASA as per the regulatory 
requirements. The presentation of the Exploration 
Work Programme in the EIA report was 
descriptive, it was not required to also meet a 
requirement of the MPRDA.   

317 Agri South Africa 69. In the event that Rhino should apply for the renewal of its 
exploration right it is inevitable that the further exploration 
operations will include invasive activities and probably the 
drilling of appraisal wells (not provided for in terms of 
Section 1 of the MPRDA) and hydraulic fracturing.  Rhino 
seeks to avoid addressing the nature of the exploration 
activities it will employ in due course and its potential 
impacts.   

 

69. Possible future exploration activities cannot 
be determined at this point in time as the results 
of initial exploration are required. Speculation on 
what may or may not be undertaken in future 
does not form part of this application. 

Any future exploration activities proposed by 
Rhino Oil and Gas would be subject to a further 
application to PASA and a separate 
environmental impact assessment and 
authorisation processes in terms of the MPRDA 
and NEMA. That assessment process would have 
to demonstrate that the proposed activities would 
not result in significant detrimental impacts in 
order to be granted the requisite authorisation 

 

317 Agri South Africa 70. In adopting this approach Rhino anticipates that given the 
un-invasive nature of the "early-phase exploration" 
methods, it is more likely to secure the ER and the EA and 

70. Rhino Oil and Gas is following the MPRDA 
process as it stands.  
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once obtained it will gain the advantage that the Minister 
must grant the renewal of the exploration right in terms of 
Section 81(3) if the Application otherwise complies with 
the provisions of Section 81.  Whilst this will necessitate a 
further consultation process in terms of both the MPRDA 
and NEMA, IAPs will, so we submit, be at a distinct 
disadvantage and there will be a seamless progression to 
further periods of exploration.   

 

The granting of a renewal of an exploration right 
remains subject to the discretion of the Minister. 
The Minister will exercise this discretion using the 
same standard of reasonableness used when 
considering the grant of an initial exploration right. 
One cannot say that the granting of an initial 
exploration right serves as a 'foot in the door' to 
the granting of a renewal, as in both instances the 
Minister must consider the exploration work 
programme submitted with the application, to 
which he will apply the same standard of 
assessment.  A further consultative process will 
be initiated, meaning that IAPs will not be 
prejudiced and will have their rights recognised 
under such renewal process. 

317 Agri South Africa 71. To put the aforegoing in context we refer to the Executive 
Summary supplied by Rhino in which it described its 
Exploration Work Program in clause 4.3 and where the 
following appears: 

 "The initial exploration work would be desk-top based and 
include the evaluation of geological data and the 
assessment of source-rock geo-chemistry.  Full tensor 
gravity gradiometry (FDG) surveys may be undertaken to 
provide information that would lead to the identification of 
target sites for core-hole drilling and alignment of seismic 
survey routes" and  

 "FDG surveys involve grid-based flights using a light fixed 
wing aircraft (fitted with FDG equipment) at slow speeds 
(approximately ~ 130 knots) and at an altitude of between 
80 and 300 m above ground.  It is envisaged that up to a 
maximum of 4 000km² could be surveyed with a spacing of 
between 2 and 6 km between lines.  In good weather the 
survey would take less than 7 days to complete; and no 
further ground-based exploration, appraisal or well-drilling 
and future production forms part of the current ER 
applications.  Thus no extraction of hydro-carbons or 

71. the quote is noted. 
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water, no stimulation of wells or hydraulic fracturing 
(fracking) is proposed in the initial 3-year Exploration Work 
Program for which approval is sought.  If the early-phase 
exploration were to confirm the presence of a potential 
resource, then Rhino Oil and Gas would need to seek 
further authorization / approval from PASA for any 
additional exploration work required to appraise the 
resource.  Any further approval would be subject to an 
additional Environmental Assessment (or Environmental 
Authorisation Amendment) process with further public 
consultation and specialist input.  Approvals are also likely 
to be required in terms of other legislation."   

The aforegoing is confirmation of the fact that highly invasive 
exploration techniques are envisaged, beyond the initial 
three year phase of exploration.  IAPs in the limited 
consultation process raised these concerns, but they were 
dismissed on the basis that they are currently not relevant.  
They are indeed relevant.  The Applicant, Rhino, intends 
utilising appraisal and production techniques in a renewed 
exploration phase.  This is unlawful and not provided for in 
the MPRDA and is currently unregulated.   For this reason 
also the EA should be set aside on Appeal 

 

 

The purpose of exploration is to identify the 
existence of any commercially viable reserves of 
oil and / or gas. The starting point of an 
exploration programme and the use of different 
exploration methods depends on the information 
that is available.  Data from each stage of 
exploration improves the knowledge and 
understanding of the resource, and informs the 
following stage, which is only undertaken if results 
are positive.  

Rhino Oil and Gas maintains that it cannot yet, 
without conducting the early-phase exploration 
work, know what the future options entail. Without 
information on the scope, extent, duration and 
location of future activities it is not possible for an 
EAP to undertake a reliable assessment of future 
impacts. 

317 Agri South Africa BASELINE ENVIRONMENT 
Fifth Ground of Appeal  
72. Rhino has not supplied site specific baseline information 

on the environment that will ultimately be impacted on by 
its activities and consequently the generic regional 
baseline environment information supplied is of no use to 
IAPs and is also inadequate to inform decision making on 
the granting of the EA.  SLK for Rhino deal with this on 
page 3 – 12 of the EMPr : "the large size of the application 
area, information constraints of the exploration process 
and the nature of the early-phase exploration did not allow 
for, nor warrant, detailed baseline assessments of the 
whole application area".  Given the fact that the Minister 
must, in his decision making, exhibit a risk averse 

The Appellant’s submission refers to SLK. Rhino 
Oil and Gas assume that this is a typographical 
error and should have read SLR as for the rest of 
the appeal. 

72. The nature of the proposed exploration 
activities (e.g. desktop reviews and airborne 
surveys) is such that specific sites will not be 
impacted on by the proposed activities.  

As provided for in the EIA report, due to minimal 
impact of the proposed exploration activities, the 
level of detail of baseline information required is 
lower than if intensive, ground-based activities 
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approach, regard should have been had to this lacuna and 
the application for the EA declined. 

were proposed.  Baseline information was 
included to the extent possible and necessary.  In 
this regard, it was the professional opinion of the 
environmental assessment practitioner that the 
information provided was sufficient to inform the 
assessment of impacts of the proposed 
exploration work programme.   

The Minister has discretion to request further 
information, if necessary.  Further, due to the 
large extent of the exploration area, the baseline 
information was required to be presented in a way 
which was most appropriate given the large 
amount of baseline data. 

317 Agri South Africa NON-COMPLIANCE : SECTION 79 OF THE MPRDA 
Sixth Ground of Appeal  
73.  Regulation 16(2)(a) of the NEMA Regulations provides as 

follows: 
"(2) an application for environmental authorization may -  
(a) where applicable, only be submitted after the acceptance 

of an application for any right or permit in terms of the 
Mineral and Petroleum Resources Development Act, 
2002;" 

74. As set out above, PASA purported to accept the 
application of Rhino for an exploration right in accordance 
with the provisions of Section 79(4) of the MPRDA on the 
15th April 2016.  

75. It is submitted that "acceptance" means lawful acceptance. 
76. The appellant has dealt with the shortcomings in the 

application for an ER by Rhino which were, in our 
respectful submission, fatal.  PASA should not have 
"accepted" the application.  Before it can do so Section 
79(2) provides that the designated agency must be 
satisfied that the application complies with the provisions 
of Section 79(1) (see in this regard Section 79(2) of the 
MRPDA) and the application did not.  

 

73.The application for environmental authorisation 
was submitted after the acceptance of the 
application for the exploration right.   

  

74. Rhino Oil and Gas was notified of PASA's 
acceptance of the exploration right application. 

75. correct 

76. the application was made in terms of S79(1) 
and complied with the provisions of Section 79(2) 
of the MPRDA. The appellant has not elaborated 
upon the manner in which it believes that the 
application failed to comply with the provisions of 
Section 79(1) of the MRPDA. 

 

77. the legislative point is noted. Although framed 
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77. On accepting the Application PASA was obliged to comply 
with the peremptory provisions of Section 10 (1) of the 
MRPDA which provides as follows: 

"(1) within 14 days after accepting an application lodged in 
terms of Section 16, 22 or 27, the Regional Manager must 
in the prescribed manner –  

(a) make known that an application for a prospecting right, 
mining right or mining permit has been accepted in respect 
of the land in question; and 

(b) call upon interested and affected persons to submit their 
comments regarding the application within 30 days from 
the date of the notice". 

  

in peremptory terms, a lack of strict compliance 
with prescribed time periods does not invalidate 
the application process as a whole so long 
purpose of the objectives of the mandatory 
provision are nevertheless fulfilled. The objective 
of Section 10(1) of the MPRDA is to ensure that 
the acceptance of the application submitted under 
the MPRDA has been made known, and that 
interested and affected parties are afforded the 
opportunity to participate in and engage with the 
application process. This opportunity, and the 
time period in which it occurs, is not disposed of 
through a delay in compliance with the prescribed 
time periods. 

317 Agri South Africa 78. The manner in which PASA is to comply with this 
obligation is further dealt with in Regulation 3 of the 
MPRDA Regulations under the heading "Consultation with 
interested and affected persons".  The provisions of 
Section 10 and Regulation 3 are in prescriptive terms, 
peremptory and must be complied with, by PASA.  The 
Appellant will not repeat the content of Regulation 3 
herein. 

79. Similarly, the provisions of Section 79(1) and Regulation 
28(2) of the MPRDA Regulations are couched in 
peremptory terms and must be complied with.  See in this 
regard the Judgment of Judge Dlodlo in the matter 
Normandien Farm (Pty) Ltd vs The South African Agency 
for Promotion of Petroleum and Exploitation SOC (State 
Owned Company) Ltd, Rhino Oil and Gas Exploration SA 
(Pty) Ltd and the Minister of Mineral Resources, case 
number 24294/2017 in the Western Cape Division, Cape 
Town of the High Court of South Africa dated 3 May 2017.   

78. Regulation 3(3)(a) provides that PASA may 
make known the acceptance of an application by 
publication in the applicable Provincial Gazette. 
PASA complied with this obligation on 21 
December 2016. 

 

79. the legislative point and reference is noted 
See paragraph 77 above. The consultation 
process regarding the application submitted, the 
facilitation of which is the objective of Regulation 
3, commenced with the publication of the notice in 
the Provincial Gazette. 

 

317 Agri South Africa 80. It has been established that the Notices which PASA 
purportedly issued were defective in the following 
respects:   

80. Any defects in PASA's adherence to the 
procedure outlined in terms of Section 10 of the 
MPRDA were rectified by the publication of the 
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(a) no notice was sent to the Newcastle Magistrate's office; 
(b) the notice sent to the Dannhauser Magistrate's office was 

defective in that no list of the immovable property involved 
was annexed thereto and no evidence would be supplied 
that the notice was displayed; 

(c) regarding all other notices forwarded to the relevant 
Magistrate's offices, (but perhaps for the Estcourt 
Magistrate's office), no list of the affected immovable 
properties was attached and it could not be established 
that the notices were displayed. 

notice in the Provincial Government Gazette 
occurred on or about 21 December 2016. As no 
right had yet been granted to the applicant, and 
the processes involving the consideration of the 
application were still ongoing, interested and 
affected parties were afforded the full opportunity 
to participate in and submit their objections to the 
exploration right application. 

317 Agri South Africa 81. An application was brought by an affected landowner, 
Normandien Farms (Pty) Ltd in the Western Cape 
Division, Cape Town of the High Court of South Africa, 
with case number 24294/2016 seeking to set aside the 
acceptance by PASA of Rhino's exploration right 
application in terms of Section 79 of the MPRDA.  
Pursuant to the institution of the application PASA caused 
a notice to be published in the Kwazulu-Natal Provincial 
Gazette on 21 December 2016 in an attempt to comply 
with the provisions of Regulation 3(3)(a) of the Regulations 
published in terms of the MPRDA.  This could not 
constitute compliance with Regulation 3.  It was clearly out 
of time. 

82. Having considered all of the shortcomings in the matter 
(and it is directly relevant to the application to which this 
appeal relates) Judge Dlodlo in the matter of Normandien 
Farm (Pty) Ltd versus the South African Agency for 
Promotion of Petroleum and Exploitation SOC (State 
Owned Company) Ltd,  Rhino Oil and Gas Exploration SA 
(Pty) Ltd and the Minister of Mineral Resources case no. 
24294/2017 in the Western Cape Division, Cape Town of 
the High Court of South Africa made the following order in 
his Judgment dated 3 May 2017 namely: 

" 
(a) The acceptance by PASA (the First Respondent) of the 

application for and exploration right in terms of Section 79 

81. No right had yet been granted to Rhino Oil 
and Gas and the processes before PASA were far 
from complete, allowing Normandien Farms (and 
other interested and affected parties) with a 
fulsome opportunity to participate in and submit 
objections in respect of the application for an 
exploration right submitted by Rhino. No 
objections were received by PASA. 

 

 

82. Judge Dlodlo granted leave to appeal the 
judgment on 14 December 2017. 
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of the Mineral and Petroleum Resources Development Act 
28 of 2002 (the MPRDA) read with Regulation 28(2) of the 
Regulations published in terms of Section 107 of the 
MPRDA lodged by the Second Respondent is hereby set 
aside.  

(b) The notices purported to have been given by the First 
Respondent in terms of Section 10(1)(a) and 10(1)(b) of 
the MRPDA read with Regulation 3 of the Regulations 
published in terms of Section 107 of the MPRDA are 
hereby set aside. 

(c) The publication in the Kwazulu-Natal Provincial Gazette no 
1773 dated 21 December 2016 in terms of Section 10 (1) 
of the MPRDA read with Regulation 3(3)(a) of the 
Regulations promulgated thereunder, is hereby set aside; 

(d) The acceptance by the First Respondent of the scoping 
report submitted by the Second Respondent in terms of 
Regulation 22 of the Regulations published in terms of the 
National Environmental Management Act 107 of 1998 
(NEMA), is hereby set aside. 

(e) The Second Respondent is hereby interdicted and 
restrained from submitting the Environmental Impact 
Assessment Report (EIR) and the Environmental 
Management Program (EMPr) compiled in terms of 
Regulation 23 of the NEMA Regulations to the First 
Respondent for consideration. 

(f) The costs of this application should be paid by the First 
and Second Respondent jointly and severally, the one the 
paying the other to be absolved". 

  

317 Agri South Africa 83. It is submitted with respect that the findings of his Lordship 
Mr Justice Dlodlo was, on a consideration of the facts, 
correct.  It is the understanding of the Appellant that the 
aforesaid Judgment is apparently the subject matter of an 
Appeal and that consequently, the effect of the Order has 
been suspended.   

83. The judgment of Dlodlo J is suspended 
pending the finalisation of the appeal. Section 
18(1) of the Superior Courts Act, 2013 provides 
that the operation and execution of an decision 
which is the subject to an application for leave to 
appeal, or of an appeal, is suspended pending the 
decision of the application or appeal.  The 
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applicant believes that it has good prospects of 
success in these appeal proceedings and thus 
elected to act in accordance with the rights 
granted to it by the Act. 

317 Agri South Africa 84. The Appellant submits that the acceptance of the 
application for the ER by PASA was an illegality by virtue 
of non-compliance with the peremptory provisions of the 
MPRDA set out above.  It is the Appellant's submission 
further that PASA's failure to give notice of its acceptance 
to interested and affected persons in accordance with the 
peremptory provisions of the MRPDA set out above, 
visited the acceptance with illegality and rendered the 
prescribed notice and consultation process fatally flawed. 

 
 
 
 
 
 
 
 
 
85. Consequently, the acceptance was not lawful and as a 

consequence further, there was not lawful acceptance of 
an application in terms of the MRPDA as is required by 
Regulation 16(2)(a), quoted above, of the NEMA 
Regulations.  Consequently the application for a 
Environmental Authorisation submitted by Rhino could not 
lawfully be entertained.   

 
 
 
86. The illegalities described above visit the subsequent 

actions in the process with illegality. 
 
 

84. The ER application was still in the process of 
being considered by PASA at the time that the 
Section 10 notices were published in late 2016. 
No right had yet been granted, and interested and 
affected persons were afforded the opportunity to 
participate in and submit their objections to the 
application process after this publication. 

Even if the late compliance with this Section 
constitutes an illegality, which it does not, it would 
not follow that the process as a whole would be 
set aside as any potential prejudice that 
interested and affected persons may have 
suffered was remedied by the publication of the 
Section 10 notices in the Provincial Gazette.   

85. The acceptance of the application was lawful 
as the process envisioned has been followed, 
with interested and affected parties suffering no 
prejudice though the rectification action 
undertaken by PASA prior to the making of a final 
decision by the Minister. Accordingly, the 
application for environmental authorisation was 
made compliant with Regulation 16(2)(a) of the 
NEMA Regulations.  

86. The purpose of the publication of the Section 
10 notices was achieved - interested and affected 
parties were afforded the opportunity to engage in 
the application process prior to the granting of a 
right in terms of the MPRDA. Any non-compliance 
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87. For the reasons advanced above, this is a further ground 

upon which the decision of the Deputy Director General, 
acting as aforesaid, to grant the Environmental 
Authorisations should be set aside on appeal. 

with prescribed timelines has thus been cured.  

Where the spirit and purpose and objects  of a 
step in a statutory process have been adhered to, 
one cannot seek to have decisions made 
antecedent such step set aside due to non-
compliance with a factor ancillary to the step, 
such as prescribed time periods for making a 
decision, especially where potential prejudice to 
affected parties has been ameliorated through 
rectification of non-compliance. 

87. Though the timelines were not strictly adhered 
to, all of the steps preceding the granting of the 
Environmental Authorisation have been 
completed and accordingly the Deputy Director 
General was acting within his powers when 
granting the Environmental Authorisation.   

317 Agri South Africa THE NATIONAL INTEREST  
Seventh Ground of Appeal  
88.  SLK for Rhino in discussing the no-go alternative record 

the following: 
"Given the wide array of unknown facts regarding the potential 

for economic growth and the potential for environmental 
impacts arising from unconventional gas production, as 
well as the unknown facts of the future energy mix in the 
absence of gas, the overall impact associated with the 
"no-go" alternative is considered to be of unknown 
significance". 

89. It is in the national interest that the Nation's mineral and 
petroleum resources are developed in an orderly and 
ecologically sustainable manner while promoting 
justifiable, social and economic development (Section 2(h) 
of the MPRDA).  To achieve this the principles contained 
in Section 2 of NEMA, including a risk-averse approach 
must be followed. 

The Appellant’s submission refers to SLK. Rhino 
Oil and Gas assume that this is a typographical 
error and should have read SLR as for the rest of 
the appeal. 

88. the quote is noted.  

 

 

89. The application for an exploration right by 
Rhino Oil and Gas and the processes that are 
being followed are in line with the orderly and 
ecologically sustainable approach advocated by 
the MPRDA. 

The application for environmental authorisation by 
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90. Having regard to the national interest and the need to 
promote the sustainable development of the Nation's 
petroleum resources, the then Minister of Mineral 
Resources, Ms Susan Shabangu, MP, imposed a 
moratorium on the processing of all new applications for 
Reconnaissance Permits, Technical Co-Operation 
Permits, Exploration Rights and Productions Rights in 
terms of Section 74, 76, 79 and 83 of Act in a notice 
published under Section 49(1) of the MPRDA in 
Government Notice no. 54 dated 1 February 2011.  The 
moratorium was imposed from the date of publication of 
the notice until further notice.  The moratorium excluded 
applications received before publication of the notice.   

91. The minister extended the moratorium in April 2011 to 
include pending applications and on 3 February 2014 in 
Government Notice no. 71 she published the further notice 
in terms of Section 49(1) of the MPRDA and which 
provided as follows: 

 "Having considered presentations made in response to 
Notice R932 of 16 November 2012, the Minister of Mineral 
Resources, having regard to the National Interest and the 
need to promote the sustainable development of the 
Nation's petroleum resources, hereby impose a restriction 
under Section 49(1) of the Mineral and Petroleum 
Resources Development Act, 2002 (Act no 28 of 2002) 
("the Act") on the granting of Applications for the 
Reconnaissance Permits, Technical Co-Operation 
Permits, Exploration Rights and Production Rights in terms 
of Sections 74, 76, 79 and 83 of the Act.  The designated 
areas for the restriction are depicted on plan attached as 
annexure A. 

 This restriction shall not be applicable to applications 
received and accepted before 1 February 2011, subject to 
the condition that such applications, if granted, shall not 
authorise the holder of such right to undertake hydraulic 
fracturing.  Actual hydraulic fracturing shall only be 

Rhino Oil and Gas did not include activities for the 
extraction of unconventional gas.  The approach 
by Rhino Oil and Gas is in line with the 
“precautionary principle” contained in NEMA as it 
is only proposed to undertake a limited range of 
exploration activities.  

The nature of the proposed exploration activities 
(e.g. desktop reviews and airborne surveys) is 
such that details and risks of such activities are 
known. The impacts as suggested by the 
Appellant will not occur as a result of the 
proposed exploration activities.  

90 and 91.The moratoriums referred to by the 
appellant were not applicable to the application(s) 
made by Rhino Oil and Gas as the application 
areas are located outside of the designated areas 
specified in the moratoriums. 
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authorised once appropriate amendments to the 
Regulations under the Act, a draft which was published for 
comment by Notice 1032 of 2013, have been 
promulgated". 

 

317 Agri South Africa 92. What is apparent from the aforegoing is the Honourable 
Minister had regard to the fact that the exploration and 
production methods employed to exploit unconventional 
gas resources would impact on the environment and 
should not be allowed to be employed until it was properly 
regulated.  The Minister published Regulations for 
petroleum exploration and production in Government 
Notice R466 dated 3 June 2015, but these have since 
been reviewed in the High Court and set aside in the 
matter of John Douglas Stern N.O. and 15 Others versus 
The Minister of Mineral Resources, case number 
5762/2015 in the Eastern Cape Division of the High Court, 
Grahamstown.   In the circumstances the exploration and 
production of petroleum remains unregulated.   

93. It is not in the National interest that applications for 
exploration and production are considered whilst these 
activities (or their intended activities) particularly relating to 
unconventional gas resources (shale and coal bed 
methane) are not regulated.  In the circumstances the 
current application should not have been considered 
favourably by the Minister. 

 

92 The exploration activities for which Rhino Oil 
and Gas has sought environmental authorisation 
would not have been regulated by the, now set 
aside, Petroleum Regulations as the regulations 
were specific to well drilling operations.  

 

 

 

 

93. The exploration work programme will however 
be regulated in terms of the environmental 
authorisation and the EMPr.   

The assertion that that petroleum exploration is 
unregulated is incorrect. 

 

317 Agri South Africa 94. After considerable public pressure the Minister of 
Environmental Affairs commissioned a Strategic 
Environmental Assessment to be performed to assess the 
potential socio-economic benefits and impacts of shale 
gas development with a view to augment the limits of 
knowledge to better inform decision-making.  The 
Strategic Environmental Assessment was completed by 
October 2016 and published on delivery thereof to the 

94, 95 and 96. Noted 

The process and findings of the SEA were noted 
in the EIR. It was documented that “Some of the 
findings of the SEA’s draft scientific assessment 
have relevance, but mostly the SEA is 
considering more advanced exploration and or 
production which is beyond the scope of the 
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Minister in March 2017.  Phase 3 of the SEA was 
completed and a further report submitted to Government in 
June 2017 being the "Decision Support Tools Report".   

94.1 Unfortunately the terms of reference issued to the 
authors of the SEA was limited to a peer review of the 
state of current knowledge (it did not allow for further 
research to address limits of knowledge) and was limited 
to the areas under application for exploration in the 
Southern Karoo basin.    

95. Strategic Environmental Assessment is a tool to assist 
Government in decision-making and the formulation of 
policy and legislation.  As it was considered to be in the 
National Interest to commission such a high level 
Environmental Assessment it should have been performed 
in respect of the whole of this Country and not limited to 
the aforesaid regions or areas.  To not do so, disregards 
the precautionary principle and the risk-averse approach 
to be adopted in terms of Section 2 of NEMA.  It is our 
respectful submission that a Strategic Environmental 
Assessment should be performed in respect of the areas 
currently under application in Kwazulu Natal, the Eastern 
Cape, the Free State and North West Provinces and 
indeed in respect of the entire Country. 

96. It is equally disturbing that the Minister in imposing a 
moratorium in the national interest sought deliberately to 
limit the moratorium to the designated area which 
significantly, excluded the areas currently under 
application by Rhino.  This is both irrational and in our 
respectful submission, unlawful. 

exploration work programme proposed by Rhino 
Oil and Gas”. 

The applicant is unable to comment on the 
actions by the Minister.   

 

317 Agri South Africa 97. The Department of Science and Technology 
commissioned the Academy of Science of South Africa 
(ASSAf) to deliver a report on South Africa's technical 
readiness and the report "South Africa's Technical 
Readiness to Support the Shale Gas Industry" was 
delivered in October 2016.  Given the findings of the 
authors of the SEA and the report of the ASSAf on our 

The Appellant’s submission refers to SLK. Rhino 
Oil and Gas assume that this is a typographical 
error and should have read SLR as for the rest of 
the appeal. 

97. the SEA and ASSAf reports are noted. 
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Country's technical readiness to deal with unconventional 
gas development that there are significant scientific 
unknowns (limits of knowledge) that militate against 
informed (and therefore lawful) decision-making and which 
demand further research to augment the state of 
knowledge relating to the socio-economic benefits and 
impacts of the proposed development and that we, as a 
Country, lack technical and other capacity and the strong 
recommendations made in both reports, the Minister in the 
administration of applications for exploration rights 
targeting unconventional gas reserves (whether it be shale 
gas or coal bed methane) should exhibit a risk-averse 
approach.   

98. The Department of Science and Technology (supported 
therein by the Department of Mineral Resources and other 
Government Departments) initiated, with the assistance of 
ASSAf, a program which commenced with a conference 
(workshop) in Port Elizabeth on 31st August – 1 
September 2017 named "The Shale Gas Industry in South 
Africa: Toward a Science Action Plan".  The workshop / 
conference was aimed at (in furtherance of the 
consultation process) assisting Government on an action 
plan on the way forward.   

 
99. In the circumstances the Minister should, in the instant 

application, take into account these unknowns (to which 
SLK for Rhino properly referred) and exhibit a risk averse 
approach in assessing the application, both for an 
Environmental Authorisation and an Exploration Right and 
given the current state of knowledge decline the 
applications.  The Minister through the Deputy Director 
General acting under designated authority, failed to do so 
and that decision falls to be set aside on appeal. 

 

 

 

 

 

 

 

98. noted 

 

 

 

 

99. The approach by Rhino Oil and Gas is in line 
with a “risk averse approach” as it is only 
proposed to undertake a limited range of 
exploration activities.  The nature of the proposed 
exploration activities (e.g. desktop reviews and 
airborne surveys) is such that details and risks of 
the activities are known. 

317 Agri South Africa 100. It is apparent from the EIR and EMPr that the area 
under application is currently sustained largely by 
agriculture and tourism.  The granting of an EA and in due 

100. The impact assessment (EIR produced by 
SLR) of the activities included as part of the 
application for environmental authorisation (e.g. 
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course, an ER to Rhino has the potential to impact 
negatively on both these activities.  The SEA performed 
and referred to above supports this submission.  In the 
event that  large reserves of gas and oil are found to be 
present this could lead to a large scale well-field 
development which will impact on the environment to the 
point where an agricultural rural environment will be 
transformed into a fragmented industrial environment.  
This submission is also supported by the authors of the 
SEA and in the circumstances, until the socio-economic 
benefits and impacts are established and known the 
proposed exploration activities, in the application of the 
precautionary principle, should not be allowed.  To 
properly understand the potential impacts of the 
development one should have regard to the cumulative 
impact the current applications may have.  Rhino has 
applied in four discrete applications for exploration rights in 
a vast area.  This is also the position in the current 
applications of Shell, Bundu and Falcon in the aforesaid 
designated area.  The current applications traverse the 
boundaries of the Western Cape, Northern Cape, Eastern 
Cape, Free State, Kwazulu-Natal and North West 
Province.  If well field developments should follow it will 
impact on vast tracts of land and a significant percentage 
of our Country's land surface. 

 
 
 
101. It demands a risk averse approach which is not 

reflected in the current application and in the granting of 
the EA.   For this further reason, the decision to grant the 
EA should be reversed on Appeal. 

desktop reviews and airborne surveys) concluded 
that neither of these activities would result in 
impacts on tourism or agricultural activities. 

Should Rhino Oil and Gas propose to conduct 
additional exploration activities, this would need to 
be informed by a further application to PASA and 
a separate environmental impact assessment and 
authorisation process. That assessment process 
would have to demonstrate that the proposed 
activities would not result in significant detrimental 
impacts in order to be granted the requisite 
authorisation.  

Such process is exactly as prescribed by the 
MPRDA and NEMA for the orderly and 
ecologically sustainable development of the 
Nation's mineral and petroleum resources which 
promote justifiable, social and economic 
development. 

SLR noted that “there is no chance of cumulative 
impacts of any significance”. This was based on 
the fact that the assessment of the impacts 
concluded that “the impacts of proposed 
exploration activities would be extremely limited in 
extent, widely dispersed, of very short duration 
and very low intensity and would therefore have 
very low significance”.  

101. The approach by Rhino Oil and Gas is in line 
with a “risk averse approach” as it is only 
proposed to undertake a limited range of 
exploration activities.   

318 Agri South Africa First Ground of Appeal: 
1. It appears that Rhino was the holder of a Technical Co-

1. Rhino Oil and Gas did hold a TCP over the 
area and did subsequently lodge an application 
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Operation Permit ("TCP") issued in terms of Section 77 of 
the MPRDA over an extensive area, including the area 
under application (108 TCP) and resolved to apply for an 
exploration right for oil, gas, condensate, coal bed 
methane, helium and biogenic gas in terms of Section 79 
of the MPRDA which PASA "accepted".  Whilst it is not 
known when the Application was lodged, Rhino has 
informed IAPs that the application was accepted by PASA 
in accordance with the provisions of Section 79(4) on the 
15th April 2016.   

2. Section 79(4) of the MPRDA provides as follows: 
"(4) if the designated agency accepts the application, the 

designated agency must, within 14 days from the date of 
acceptance, notify the applicant in writing to –  

(a) consult in the prescribed manner with the landowner, 
lawful occupier and any interested and affected party  and 
include the result of the consultation in the relevant 
environmental report as required in terms of Chapter 5 of 
the National Environment Management Act, 1998; and 

(b) Submit the relevant Environmental Report required in 
chapter 5 of the National Environmental Management Act, 
1998 within a period of 120 days from the date of the 
notice.  

[our emphasis] 

for an exploration right.   

 

 

 

 

2. The legislative point is noted. 

 

318 Agri South Africa 3. In the circumstances Rhino was to submit the relevant 
environmental reports on or before 12th August 2016.   

3. PASA specified the date by which the 
application for environmental authorisation should 
be made in their acceptance of the exploration 
right application.  

SLR undertook the Scoping and EIA process in 
terms of the provisions of the EIA Regulations, 
2014. Any deviation from the timeframes 
prescribed by Regulations 3, 4, 21 and 23 of the 
EIA Regulations 2014 was only undertaken within 
the timeframes specified by PASA. In this regard 
extensions of time were variously obtained for the 
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date of submission of the: 

- application for environmental authorisation, 
- Scoping report, and 
- the EIA report. 

The EIR was thus submitted to PASA on or 
before the date by which it had specified in 
writing. 

The One Environment System gives overriding 
power to the Minister of Environmental Affairs  to 
extend prescribed time periods and / or condone 
a failure to abide by prescribed time periods.  As 
set out above, extensions were provided by PASA 
and thus all report submissions were made within 
the prescribed time periods. 

318 Agri South Africa 4. Chapter 5 of NEMA deals with the integrated 
Environmental Management System and Section 23 
records the general objectives which is generally to 
promote the application of appropriate environmental 
management tools to ensure the integrated environmental 
management of activities.   

5. Section 24 of NEMA provides for procedures relating inter 
alia to applications for environmental authorisations, 
determining the competent authority and empowering the 
Minister to make Regulations consistent with the 
provisions of the Act to govern these procedures. 

6. In terms of Section 24(1) the competent authority in this 
matter is the Minister of Mineral Resources.  The 
procedures which apply to applications for Environmental 
Authorisations is governed by the Regulations in Chapter 
4 of the Environmental Impact Assessment Regulations, 
2014(Government Notice no: R.982 dated 4 December 
2014) and provide for an application in prescribed form. 

7. Regulation 16(2) provides as follows: 

The legislative points made in 4, 5, 6 and 7 are 
noted. 
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(2) An application for an environmental authorization may- 
(a)  where applicable, only be submitted after the acceptance 

of an application for any right or permit in terms the 
Mineral and Petroleum Resources Development Act, 
2002; 

(b)  …." 

318 Agri South Africa 8. Rhino's application for an exploration right in terms of 
Section 79 of the MPRDA having been accepted by PASA 
as aforesaid, Rhino submitted an application for an 
Environmental Authorisation (EA).  What was required in 
this application was a Scoping and Environmental Impact 
Reporting Process ("S&EIR") as contemplated in 
Regulation 21 to Regulation 24 of the NEMA Regulations. 

9. It is not known to the Appellant when Rhino applied for the 
EA but we are informed from the reasons for the decision 
granting the EA on page 10 thereof that the Scoping 
Report was submitted within the 44 day prescribed period, 
on 20th August 2016.    

10. PASA having considered the Scoping Report, so we are 
informed by the Deputy Director-General, accepted the 
Scoping Report (with conditions) on the 10th October 2016 
within the prescribed 43 day period in accordance with the 
requirements of Regulation 22(A).   

11. Rhino having been advised to proceed with the tasks 
contemplated in the plan of study for Environmental 
Impact Assessment was then obliged in terms of 
Regulation 23(1) to submit the Environmental Impact 
Report (EIR) and EMPr, having conducted a public 
participation process of at least 30 days, within a 156 days 
of the date of acceptance of the Scoping Report (10 
October 2016).   In the circumstances Rhino was to submit 
the Environmental Reports by 15 February 2017 to be 
compliant with the provisions of Regulation 23(1)(a) and 
(b). 

12. Rhino submitted the environmental reports on 15th 

8.  a Scoping and Environmental Impact 
Reporting Process was required. The required 
reports were submitted to PASA. 

 

9. SLR undertook the Scoping and EIA process in 
terms of the provisions of the EIA Regulations, 
2014. Any deviation from the timeframes 
prescribed by Regulations 3, 4, 21 and 23 of the 
EIA Regulations 2014 was only undertaken within 
the timeframes specified by PASA. See details 
provided at point 4 above. 

10. PASA accepted the Scoping Report 

11. this is correct 

 

 

 

 

 

12. the EIR was submitted to PASA as indicated. 
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February 2017.      

318 Agri South Africa 13. Having received the EIR and EMPr it was incumbent upon 
the competent authority to grant or refuse the 
Environmental Authorisation within 107 days of the 15th 
February 2017, being 24th May 2017, but given the 
number of public holidays perhaps 29th May 2017.   This 
did not occur.   

13. Whilst there was a delay, it is submitted that 
the delay was not unreasonable and therefore, 
the decision is not procedurally flawed.  In 
Khumalo v MEC for Education: KwaZulu-Natal 
[2013] ZACC 49; 2014 (5) SA 579 (CC) it was 
confirmed that an unreasonable delay in legality 
review proceedings must be considered in the 
broader context of the matter, including the 
prejudice that would result for other parties and 
the consequences of setting aside an action or 
decision.  This is similarly applicable in this 
context.   

The delay was as a result of the magnitude of the 
application.  Due the large area covered and the 
sheer amount of information required to be 
presented to the Minister for consideration, it is a 
reasonable expectation that the decision-making 
period would be extended.  In addition, the 
prejudice that would result if the decision is set 
aside would be largely socio-economic.  The 
exploration activities merely seek to identify 
possible resources which may then be exploited, 
at a later stage, at a large economic gain for 
South Africa.  The prejudice which would result if 
the decision is set aside, at this stage, would be 
entirely disproportionate as it would stop this 
entire process at an early stage (where it has not 
yet been confirmed if the resources are 
exploitable).  It is submitted that the setting aside 
of the decision on the basis of the delay would be 
prejudicial and disproportionate.   

In addition, there were regular follow-ups with 
PASA as to the status of the applications and 
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Rhino acted diligently in attempting to obtain a 
decision as soon as possible. 

318 Agri South Africa 14. It is submitted by the Appellant that both Rhino and the 
competent authority, erred in granting the extension (even 
though "exceptional circumstances" may have been 
demonstrated by Rhino). The provisions of Section 
79(4)(b) of the MPRDA prevail and require of Rhino to 
have submitted the EIR and EMPr by not later than 12th 
August 2016.  These provisions are peremptory. 

15. Where the NEMA Regulations apply to activities under the 
MPRDA the time limits provided for in the MPRDA and 
NEMA (also the NEMA Regulations) must be read and 
applied consistently with one another. 

16. In short, an applicant who applies for an exploration right 
in terms of the MRPDA and an Environmental 
Authorisation in terms of NEMA, must do so within the 
time limits prescribed by the MRPDA.  The provisions of 
Regulation 3 of the NEMA Regulations (subordinate 
legislation) allowing for the extension of time frames 
cannot apply and do not override the provisions of the 
MPRDA.   

14, 15 and 16. Section 79(4)(a) of the MPRDA 
provides that once the DA accepts an application, 
the applicant must "consult in the prescribed 
manner with the landowner, lawful occupier and 
any interested and affected party and include the 
result of the consultation in the relevant 
environmental report as required in terms of 
Chapter 5 of the National Environmental 
Management Act, 1998". The results of such 
consultation were included in the Scoping and 
EIA reports that were submitted.  

The dates for submission of the Scoping and EIA 
reports were determined by PASA in line with 
NEMA and the EIA Regulations 2014. Any 
deviation from the timeframes prescribed by 
Regulations 3, 4, 21 and 23 of the EIA 
Regulations 2014 was only undertaken within the 
timeframes specified by PASA.  

See details of the time extensions in the response 
to point 4 above. 

The inconsistency between the MPRDA and 
NEMA for the timeframes governing the 
submission of the ‘relevant environmental reports’ 
are well documented.  However, in terms of the 
One Environmental System, all environmental 
processes required by the MPRDA are regulated 
under NEMA and thus the timeframes prescribed 
in the NEMA and its regulations must be applied.   
These were followed in this case. 

The deletion of Section 38 of the MPRDA and its 
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replacement with Section 38A, which provides for 
the implementation of environmental provisions in 
terms of NEMA, makes it clear that the procedure 
enunciated in NEMA must be adhered to when 
one considers the environmental aspects of rights 
granted in terms of the MPRDA. Accordingly, the 
EIA Regulations regarding timeframes for the 
submission of the EIA and EMPr must be read as 
superseding the MPRDA provisions referring to 
such reports. Though the NEMA Regulations 
prescribe peremptory timeframes for these 
processes, non-adherence to the timeframes is 
not fatal to the process if no final decision has yet 
been taken. 

Additionally strict non-compliance with prescribed 
time periods should not be reason for setting 
aside a decision, especially where the material 
objectives of the provision to which such time 
periods have been prescribed have been fulfilled. 

318 Agri South Africa 17. In the circumstances Rhino has not timeously submitted 
the EIR and EMPr and the Deputy Director-General acting 
under designated authority of the Minister of Mineral 
Resources, could not lawfully grant the application for the 
Environmental Authorisation. 

18. In the circumstances the granting of the Environmental 
Authorisation falls to be set aside on appeal. 

17. Please refer to response made to point 9 
above. 

 

18. the responses prevented above argue against 
such an outcome. 

 

318 Agri South Africa Second Ground of Appeal 
19. When lodging an application for exploration rights in terms 

of Section 79 of the MPRDA the application must be in the 
prescribed form and comply with Regulation 28 of the 
MPRDA Regulations (Government Notice no. R527 dated 
23 April 2004).   

20. It is expected of the Applicant, in this case, Rhino, to, inter 
alia, submit a plan contemplated in Regulation 2(2) 

The legislative points made in 19, 20 and 21 are 
noted. 

The plans submitted by Rhino Oil and Gas were 
prepared by registered surveyors and were 
compliant with Regulation 2(2). 
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showing the land area or off-shore area to which the 
application relates (Regulation 28(2)(c) and Regulation 
2(1)).  Regulation 2(2) provides as follows:   

(2)  an application contemplated in sub-regulation (1) must be 
accompanied by a plan of the land to which the application 
relates, in accordance with generally  accepted 
standards, signed and dated by the Applicant and must 
contain –  

(a) the co-ordinates and spheroid (Clark 1880/Cape Datum, 
WGS 84/ WGS 84, WGS 94 / Hartebeesthoek 94) of the 
land to which the Application relates; 

(b) The north point; 
(c) The scale to which the plan has been drawn; 
(d) The location and where applicable, the name and number 

of the land to which the application relates; 
(e) The extent of the land to which the application relates; 
(f) The boundaries of the land to which the application 

relates; 
(g) Surface structures and registered servitudes where 

applicable; and 
(h) The topography of the land to which the application 

relates. 
21.Regulation 2(3) exempts applications for mining permits in 

terms of Section 27 of the Act from these requirements.  
Applications in terms of  Section 79 for 
exploration rights are not so exempted.   

 

318 Agri South Africa 22. On submitting its application Rhino described the 
application area to include approximately 5 700 properties 
over an area of approximately 1 300 000 hectares and 
made a map available showing the locality and setting of 
the application area. 

23. Subsequently (and after submitting its Scoping Report 
which was accepted by the competent authority) Rhino 
reduced the extent of the ER application area through the 
exclusion of all known protected areas with status as 
defined under Section 48 of the National Environmental 

22. and 23. The information included in the 
Scoping and EIA reports with respect to the 
exploration right application area and exploration 
work programme was as necessary to inform the 
environmental assessment process. There is no 
requirement in the EIA Regulations 2014 for this 
information be equivalent to the plan 
contemplated in MPRDA Regulation 2(2) or the 
Exploration Work Program as contemplated in 
MPRDA Regulation 30. Such information was 
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Management Protected Areas Act (57 of 2003) and further 
sought to exclude areas along the northern extent of the 
Application area "unlikely to be prospective for oil and 
gas".  Rhino informed IAPs that the extent of the ER 
application area was reduced to an area of ~753 797 
hectares covering approximately ~4 766 properties (farms 
and portions).  An amended plan was made available to 
IAPs showing the reduced area of land.  

24. The plans submitted by Rhino on submitting its Application 
and in its amended Application (which we have not had 
sight of) could not and did not comply with the provisions 
of Regulation 2(2) consequently Rhino has failed to 
comply with these peremptory requirements of the 
Regulations.    

25. The extent of the area under application renders it difficult 
and near impossible for Rhino to comply with these 
requirements, a difficulty which is further exacerbated by 
the fact that Rhino has not yet identified the site(s) where it 
intends to pursue its further exploration activities.   

 

provided to PASA by Rhino Oil and Gas in the 
prescribed format.   

 

 

 

24. and 25. The plans submitted to PASA were 
prepared by registered surveyors and complied 
with the regulatory requirements. 

The application for environmental authorisation by 
Rhino Oil and Gas did not include any ground-
based exploration activities. Thus there were no 
sites to be identified.  

 

 

318 Agri South Africa 26. Rhino has failed further to comply with the provisions of 
Regulation 28(2)(d) and (f) in that Rhino has not supplied 
the registered description of the area to which the 
application relates, nor has it supplied certified copies of 
the relevant Title Deeds in respect of the area to which the 
Application relates.  Instead Rhino has elected to supply a 
cadastral list of possible farms with reference to the farm 
number and portion number, but with no further detail.  
This does not constitute compliance.   

 
 
 
 

 

26. The information submitted to PASA complied 
with the regulatory requirements. Farm and 
portion numbers (as included in the Scoping and 
EIA reports) are registered descriptions of 
properties, being the description of the properties 
borne on the title deeds. Regulation 28(2)(f) 
states that certified copies of title deeds must be 
submitted "where applicable", which for 
exploration rights is only applicable where there is 
a conversion of an OP26 sublease into an 
exploration right. 

The information included in the Scoping and EIA 
reports with respect to the exploration right 
application area and exploration work programme 
was as necessary to inform the environmental 
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27. Rhino has submitted an Exploration Work Program as 
contemplated in Regulation 30, but it too does not comply 
with the peremptory requirements of Regulation 30(1)(b) 
and (c).   

assessment process. 

27. The Exploration Work Program submitted to 
PASA complied with the regulatory requirements.  

318 Agri South Africa  Third ground of appeal 
28. On receipt of notification of acceptance by PASA of its 

Application, PASA must notify Rhino in writing and Rhino 
must consult in the prescribed manner with the landowner, 
lawful occupier and any interested and affected party and 
include the result of the consultation in the relevant 
Environmental Report required in terms of Chapter 5 of 
NEMA. 

29. It is apparent from the Executive Summary and EIR and 
EMPr that Rhino has failed to identify and therefor to give 
notice and consult with all landowners and lawful 
occupiers of land volunteering that "it has not been 
possible to source contact information for all landowners 
and occupiers, and thus certain landowners and occupiers 
have not been directly notified".   

 
 
 
 
 
 
30. The difficulty Rhino has in complying with the peremptory 

requirements of the MPRDA and relevant provisions of 
NEMA stems from the fact that its application relates to a 
vast area and the timeframe provided for compliance are 
both peremptory and restrictive. 

 

28. the legislative point is noted.   

 

 

 

29. The public consultation process, including 
notice to land owners, which was undertaken, is 
described in the Scoping and EIA reports.  

SLR made significant effort to determine 
addresses for and thus notify land owners of the 
application for environmental authorisation. The 
efforts made are described in the Scoping and 
EIA reports. Refer to Box 4 and 5 in the EIR for a 
summary thereof.   

Refer also to the response provided to Point 2 in 
Table 3 for further details. 

30. Whilst the large numbers of land owners did 
contribute to the challenge, the primary factors for 
all land owners not being directly notified were 
that: 

a) information on the land owners as 
accessed through Windeed was 
incomplete or out of date,  

b) contact information for land owners was 
not accessible or was incomplete. 
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318 Agri South Africa 31. Notwithstanding Rhino's acknowledged non-compliance 
with the requirements of the MPRDA and NEMA in this 
regard (and also the MPRDA and NEMA Regulations) it is 
concluded by the Deputy Director-General in the reason 
for the decision to grant the EA that the applicant had 
taken "reasonable efforts to identify, notify and consult 
with affected landowners" and had satisfied all 
"fundamental and procedural requirements prescribed in 
applicable legislation".  There is also reference to 
compliance with the public consultation process as 
prescribed in the EIA Regulations, 2004 and related 
guidelines.   

32. Rhino has clearly not complied with the legal requirements 
and the conclusion drawn by the Deputy Director-General 
in his designated capacity is clearly wrong which renders 
the decision to grant the EA open to be set aside (and 
properly should be) on appeal. 

 

31 and 32. the points from the Deputy Director-
General’s reason for the decision to grant the EA 
are noted  

It is considered highly unlikely that most land 
owners would have remained unaware of the 
application. The reasons for this being that, in 
addition to the efforts made as part of the public 
participation process, the application and EIA 
process: 

- received significant coverage in local and 
regional newspapers over a period of a few 
months; 

- were the subject of a number of social media 
campaigns and web-based petitions; 

- were  opposed by a number of interest 
groups with many private, corporate, 
organisation and  land owner members  

were opposed by a number of farmers unions that 
represent land owners.   The application and EIA 
process thus had a high public profile at the time 
and, with a few possible exceptions,  most land 
owners would have had knowledge of it.  

 

318 Agri South Africa 33. We submit that the applicable statutory scheme is clear.  
Upon acceptance of an application for exploration, the 
designated agency (PASA) must, within 14 days from the 
date of acceptance, notify the Applicant in writing to 
consult in the prescribed manner with the landowner, 
lawful occupier and any interested affected party.  The 
public participation process is further regulated by the 
provisions of Section 10 of the MPRDA and Regulation 3 
of the MPRDA Regulations to which we shall return later in 
these submissions. 

34. The Public Participation Process prescribed in the NEMA 

33. The legislative point is noted. However, this 
section of the MPRDA relates to actions required 
of PASA on acceptance of an application and not 
to the applicant’s obligations to consult with land 
owners during the EIA Regulatory public 
participation process. 

Matters relating to actions required of PASA in 
terms of Section 10 of the MPRDA fall outside of 
the scope of the EIA process. Such actions were 
thus not reported on in the Scoping or EIA 
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Regulations, 2014 are contained in Regulation 41 and 
require, inter alia, in Regulation 41(2)(b) in peremptory 
terms that the Applicant must give notice to all potential 
interested and affected parties by –  

(b) giving written notice, in any of the manners provided for in 
Section 47(d) of the Act, to - 

(1) the occupiers of the site and, if the proponent or applicant 
is not the owner or person in control of the site on which 
the activity is to be undertaken, the owner or person in 
control of the site where the activity is to be undertaken or 
to alternative site where the activity is to be undertaken; 

35. Section 47(d) of the NEMA deals with the delivery of 
documentation and for ease of reference is quoted as 
follows: 

1. "A notice of other documents in terms of this Act or a 
specific Environmental Management Act may be issued to 
a person – 

(a) by delivering by hand; 
(b) by sending it by registered mail –  
(i) to that person's business or residential address; 
(ii) in the case of a juristic person, to its registered address or 

principal place of business; 
 (bA) by faxing a copy of the notice or documented 

person, if the person has a fax number; 
 (bB) By e-mailing a copy of the notice or other 

document to the person, if the person has an e-mail 
address; or 

 (bC) by posting a copy of the notice or other 
document to the person by ordinary mail, if the person has 
a postal address; 

(c) where an address is unknown despite reasonable enquiry, 
by publishing it once in the gazette and once in a local 
newspaper circulating in the area of that person's last 
known residential or business address.   

(2) A notice or other document issued in terms of sub-section 
1(b), (bA), (bB), (bC) or (c) must be regarded as having 

reports.  

Refer to the response provided to Point 1 in Table 
3 for further details. 

 

The legislative points in 34 and 35 are noted. 
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come to the notice of the person unless the contrary is 
proved". 

318 Agri South Africa 36. What is contemplated in Section 47D(c) is to allow for an 
alternative form of notice by publication in the gazette and 
in the relevant newspaper where the persons address is 
unknown and not where the identity of the person is 
unknown.  Rhino has failed to identify landowners and 
lawful occupiers of land in respect of many of the affected 
properties and has consequently failed to give the notice 
as is prescribed or at all. 

 

36. in almost all cases the name of the owners of 
land within the application area are known.  

Section 47D(1)(c) of the NEMA provides for a 
means by which an applicant for a right in terms 
of the MPRDA may comply with its statutory 
obligation to issue a notice or other document 
required in terms of the MPRDA or other related 
environmental management Act. Such a means is 
available where the address of a potential 
interested and affected party is unknown despite 
reasonable enquiry. The notification provisions 
can be achieved by publishing such notice once 
in the gazette and once in a local newspaper 
circulating in the area of that person's last known 
residential or business address.  

As recorded in the EIR, contact information for a 
number of land owners could not, despite 
reasonable effort, be obtained and thus notice 
was placed in the government gazette and local 
newspapers. Rhino Oil and Gas therefore 
proceeded with the means available to it, thus 
complying with its statutory obligations. 

 

318 Agri South Africa 37. It follows that unless Rhino takes the necessary steps to 
ensure compliance with these aforesaid obligations on 
applicants for Exploration Rights and Environmental 
Authorisations in terms of NEMA, to properly notify and 
consult with landowners, lawful occupiers of land and 
interested and affected persons in a manner consonant 
with the provisions of Section 79(4) of the MPRDA and 
Regulation 41 of the NEMA Regulations, 2014 the 
Environmental Authorisation cannot be approved, nor 

37. Significant effort was made during the 
Scoping and EIA process to notify and consult 
with landowners, lawful occupiers of land and 
interested and affected persons in terms of the 
relevant provisions. Refer to Box 4 and 5 in the 
EIR for the details thereof. 

 



11 January 2018 

154 

 

PROJECT APPELLANT GROUNDS OF APPEAL BY THE APPELLANT RESPONDING STATEMENT BY THE EAP or 
APPLICANT  

COMMENTS BY DMR  

indeed could the exploration right be granted in terms of 
Section 80(1) of the MPRDA.   

 

318 Agri South Africa JUST ADMINISTRATIVE ACTION – EQUITABLE AND 
MEANINGFUL CONSULTATION 

38. The right of interested and affected persons to 
administrative action that is lawful, reasonable and 
procedurally fair is enshrined in Section 33 of the Bill of 
Rights contained in Chapter 2 of the Constitution of the 
Republic of South Africa, 1996. 

39. The right is given effect to in the Promotion of 
Administrative Justice Act, Act 3 of 2000 and the principles 
recognized and enforced in Section 6 of the MPRDA which 
provides as follows: 

"6(i) subject to the Promotion of Administrative Justice, Act 
2000 (Act no 3 of 2000) in  the administrative 
process conducted or the decision taken in terms of this 
Act  must be conducted or taken as the case may 
be within a reasonable time and in  accordance 
with the principles of lawfulness, reasonableness and 
procedural fairness. 

(ii)   Any decision contemplated in sub-section 1 must be in 
writing and accompanied by written reasons for such 
decision". 

40. Section 37 of the MPRDA deals with the Environmental 
Management principles and provides as follows: 

"37(1)  the principles set out in Section 2 of the National 
Environmental Management Act, 1998 (Act no. 107 of the 
1998) –  

(a) apply to all prospecting and mining operations as the case 
may be, and any matter or activity relating to such 
operations; and 

(b) serves as guidelines for the interpretation, administration 
and implementation of the environmental requirements of 
this Act" 

The legislative points in items 38 to 40 are noted  
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318 Agri South Africa THE NATIONAL ENVIRONMENTAL MANAGEMENT 
PRINCIPLES 

41. The National Environmental Management principles 
contained in Section 2 of the National Environmental 
Management Act 107 of 1998 (as amended) (NEMA) 
provide inter alia as follows: 

"(4)(a)  Sustainable development requires the consideration of 
all relevant factors   including the following: 

(i)-(vi) …. 
(vii) that a risk-averse and cautious approach is applied, which 

takes into account the limits of current knowledge about 
the consequences of decisions and actions; 

(iix) that negative impacts on the environment and on people's 
environmental rights be anticipated and prevented, and 
where they cannot be altogether prevented, are minimized 
and remedied.   

(c) Environmental management must be integrated, 
acknowledging that all elements of the environment are 
linked and inter-related, and must take into account the 
effects of decision on all aspects on the environment and 
all people in the environment and pursuing the selection of 
the best practicable environmental option. 

(e )   …. 
(f)  the participation of interested and affected parties in 

environmental governance must be promoted, and all 
people must have the opportunity to develop the 
understanding, skills and capacity necessary for achieving 
equitable effective participation, and participation by 
vulnerable and disadvantaged persons must be ensured.   

(g) decisions must take into the account the interest, needs 
and values of all interested and affected parties, and this 
includes recognizing all forms of knowledge, including 
traditional and ordinary knowledge. 

(h) – (r) ….". 
[emphasis supplied] 
42.  These principles cannot be complied with if an applicant 

The legislative points in items 41 and 42 are 
noted  

The approach by Rhino Oil and Gas is in line with 
the “risk-averse and cautious approach” as it is 
only proposed to undertake a limited range of 
exploration activities. The nature of the proposed 
exploration activities (e.g. desktop reviews and 
airborne surveys) is such that details and risks of 
the activities are known. 
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does not comply with the peremptory provisions of Section 
79(4) read with the provisions of Section 24 of NEMA and 
Regulation 41 of the NEMA Regulations 2014 and 
Regulations 21 and 23 of the NEMA Regulations read with 
Regulation 16 of those Regulations. 

43. To facilitate compliance the area (affected environment) 
must be accurately identified to facilitate the identification 
of affected persons (including landowners and lawful 
occupiers of land), the socio-economic impacts on affected 
persons, site specific assessments and evaluation to 
determine impacts on that environment and the 
management and mitigation thereof.   

 

 

43. The extent of the application area is 
accurately identified as are the owners of the 
property within this area. 

The EIR included an assessment of the potential 
impacts of the exploration activities that have 
been proposed by the applicant. Management 
and mitigation for these activities were included in 
the EMPr.   

318 Agri South Africa 44. The importance of a proper notice and a meaningful 
consultation process was emphasized in the Judgment of 
his Lordship Mr Justice Froneman in the Constitutional 
Court of South Africa in the matter of Bengwenyama 
Minerals (Pty) Ltd and Others vs Genorah Resources (Pty) 
Ltd and Others, 2011(4) SA 113(CC).  In his Judgment 
written on behalf of a unanimous Court, justice Froneman 
states as follows: 

"Another more general purpose of the consultation is to 
provide landowners or occupiers with the necessary 
information on everything that is to be done so that they can 
make an informed decision in relation to the representations to 
be made, whether to use the internal procedures if the 
application goes against them and whether to take the 
administrative action concerned on review.  The consultation 
process and its result is an integral part of the fairness process 
because the decision cannot be fair if the administrator did not 
have full regard to precisely what happened during the 
consultation process in order to determine whether the 
consultation was sufficient to render the grant of the 
application procedurally fair." 
[underlining supplied] at paragraph 66 of the Judgement. 
45. The importance of these principles and the observance 

44. The judgement is noted. 

Meaningful consultation requires a rational and 
fair process to be followed whereby all comments 
from interested and affected parties are able to be 
received and considered.  This was followed in 
the scoping and EIA phases.  Bengwenyama 
Minerals (Pty) Ltd and Others vs Genorah 
Resources (Pty) Ltd and Others provides that full 
regard must be had to way the consultation 
process was carried out.  This is clearly set out in 
the EIR reports and set out in this response.  
Refer to Box 4 and 5 in the EIR for the details 
thereof. It is submitted that the consultation 
process was in line with legislative obligations.    

 

 

 

45. The nature of the proposed exploration 
activities (e.g. desktop reviews and airborne 
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thereof is particularly relevant to the rights of landowners 
and as Justice Froneman concludes in his Judgment, this 
is more so because activities of the nature proposed in the 
application constitutes a massive invasion of landowner 
rights (what the learned Judge describes in the context of 
the prospecting right at issue as a "grave and considerable 
invasion of the use and enjoyment of the land on which the 
prospecting is to happen" – at paragraph 63 of the 
Judgment). 

 
 
46. For the consultation process to be fair, not only should 

landowners and interested and affected persons receive 
adequate notice thereof, but there must be a meaningful 
exchange of information to facilitate informed and 
meaningful participation by affected persons prior to the 
approval of an application for exploration rights.   

surveys) is such that the applicant will not require 
access to any property. There will not be “a 
massive invasion of landowner rights” as claimed 
by the appellant.  

Furthermore the consultation that was undertaken 
related to and, it is argued, was appropriate for 
the nature of the proposed exploration activities 
(e.g. desktop reviews and airborne surveys). The 
basis of this is that there will be no access to or 
use of land during the proposed exploration.    

46. Each of the notices, meetings held and report 
review periods that were facilitated during the 
public participation process provided the 
participants with information and the opportunity 
to submit information. All comments received from 
I&APs were documented in the Scoping and EIR 
reports. A response to each comment was 
provided in the Comment table. 

318 Agri South Africa 47. Rhino gloss over these obligations and deal with their 
failure to comply as follows: 

"• as a result of large numbers of landowners and occupiers 
in the application area and the availability of accurate title 
deed, landowner and occupier contact information, 
identification of and consultation with every owner of and 
occupier at included properties was not achieved.  A 
minimum of 63% of all landowners have been notified.  
Much effort was made to make potentially affected parties 
aware through various other means (refer to box 4);  

• the large size of the application area, information 
constraints of the exploration process and the nature of 
the early-phase exploration did not allow for, nor warrant, 
detailed baseline assessments of the whole application 
area.  It is noted that the data bases that were utilised 
generally have good coverage, providing adequately 

47. These points disclose the status of the work 
undertaken rather than glossing over it.  

 

 

 

 

At the time of PASA's acceptance of the Scoping 
report the applicant had still proposed to 
undertake ground-based exploration.  Hence the 
requirement for physical site assessment to 
authenticate data to be used in EIA. Consequent 
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accurate representation of the field conditions."  (This 
notwithstanding PASA's requirements in their conditions of 
acceptance of the Scoping Report that Rhino undertakes a 
physical site assessment authenticate data used in EIA). 
[our emphasis] Page 3 – 5 of the EMPr. 

to the removal of these activities from the 
exploration work programme it was no longer 
necessary to assess target sites through site 
assessment. 

318 Agri South Africa 48. These statements by SLR Consulting (Africa) (Pty) Ltd 
(EAP) on behalf of Rhino makes it clear that the 
peremptory stakeholder participation procedure obliged by 
the MPRDA and NEMA that must be undertaken by the 
Applicant, has not been followed.  Instead, consultation is 
proposed at some future time.   This does not meet the 
applicable statutory requirements, which are peremptory. 

48. The consultation suggested for a future time is 
that which would be necessary should Rhino Oil 
and Gas propose to undertake exploration 
activities that required access to private property.   

 

 

318 Agri South Africa 49. Equally, the Deputy Director-General in his designated 
capacity on behalf of the Minister has erred in concluding 
that Rhino has complied with its obligations in the 
consultation process.   

50. In the circumstances the public participation process was 
fundamentally flawed, the EIR and EMPr should not have 
been accepted and the Environmental Authorisation 
should not have been authorised and falls to be aside on 
appeal. 

49. noted 

 

 

50. see response to 44 above 

 

318 Agri South Africa 51. An applicant in the position of Rhino choses an extensive 
area of this nature at its peril and cannot rely thereon to 
escape the peremptory requirements of the MPRDA and 
NEMA. 

52. An applicant in the position of Rhino, should not "pull the 
trigger" and submit its application for an ER, SR, EIR and 
EMPr unless and until it is ready and able to comply with 
the peremptory provisions of the MPRDA, the Regulations 
under the MPRDA, NEMA and the NEMA Regulations.  It 
cannot be heard to say that it was unable to do so and will 
do so at some future date. 

51 and 52. It is submitted that there was no 
attempt to circumvent the legislative obligations 
on Rhino Oil and Gas.  Due to the exploratory 
nature of the activities, the scoping and EIR 
reports are considered to be sufficient and where 
necessary, extensions of time periods were 
applied for in order for additional work to be 
carried out.  In addition, the consultation process 
was carried out fully and is reflected in the 
Scoping and EIR reports. 

The work that is suggested for future dates is that 
which relates to exploration and or production 
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activities which may be proposed in future. Such 
work is not currently proposed. 

318 Agri South Africa 53. Having applied for the ER, submitted the SR and having 
had same accepted Rhino through SLR notified IAPs in 
November 2016 that it had reduced the extent of the ER 
application area through the exclusion of all known 
protected areas with Section 48 of the National 
Environment Management Protected Areas Act (Act 57 of 
2003) status and furthermore, that the area in the North 
West Province and a portion of the area in the Free State 
Province had now been excluded.     

54. At that time also IAPs were informed that Rhino has 
excluded ground-based exploration activities, including 
core drilling and seismic surveys from the proposed "early-
phase exploration" work for which they were seeking 
Environmental Authorisation.   They emphasized that the 
current focus of the Application (as amended) [and 
consequently also the related environmental assessment] 
was only on remote exploration techniques.  In the 
absence of specific knowledge one must assume that this 
change was brought about by the lack of site specific 
information (the nature of the receiving environment and 
potential impacts of the intended activities) and the lack of 
information on affected owners or lawful occupiers of 
affected land.   

53. as is presented in the EIR 

 

 

 

 

54. As indicated in the EIR and during the EIA 
feedback meetings, the removal of the ground-
based exploration activities was because the 
applicant did not possess adequate information to 
determine the specific locations for such work. 
Without same it was not possible to identify 
properties and land owners who could be affected 
nor to determine the environmental attributes of 
the site. 

 

318 Agri South Africa 55. It is significant to note that whilst the application for the EA 
was apparently amended, this was at a date after the 
submission of the SR dated 20th August 2016 and its 
acceptance by the competent authority on the 10th 
October 2016.  This appears to have occurred in 
December 2016, the consultation process in respect of the 
EIR and EMPr having been concluded on the 15th 
December 2017.  The submission and acceptance of the 
SR flows from the submission of an application for an EA 
and precedes (and informs) the Environmental Impact 

55. As is common practice, the application form 
for Environmental Authorisation was updated to 
reflect the changes that had been made to the 
application area and exploration work programme 
during the course of the Scoping and EIA 
process.  

Such changes were only made after conclusion of 
the Scoping process and presented to I&APs and 
PASA in the EIR. Updates to the application form 
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Assessment Report and Environmental Management 
Program to be submitted in terms of Regulation 23 of the 
NEMA Regulations. 

56. To our knowledge a further Scoping Report after 
amendment of the Application for the EA in December 
2016 was not submitted and if submitted, did not form the 
subject matter of a public participation process as is 
required.  Rhino simply proceeded to prepare and submit 
its EIR and EMPr by 15th February 2017.    

57. The 30 day comment period in respect of the EIR, so IAPs 
were notified on or about 9 November 2016 was from the 
14th November 2016 until the 15th December 2016 at a 
time when the amended application for the EA had not yet 
been submitted.  

58. A proper consideration of these procedural aspects and 
the process followed by Rhino through SLR and PASA 
leads to the inescapable conclusion that the process was 
fundamentally flawed and procedurally unfair.  It did not 
constitute compliance with the provisions of Section 6 of 
the MPRDA, Section 37 of the MPRDA, Section 2 of 
NEMA and undermined the rights of interested and 
affected persons to administrative action that  is lawful, 
reasonable and procedurally fair as enshrined in Section 
33 of the Bill of Rights, supra.   

59. The failure in process and in particular the consultation 
process must, so we submit, have the consequence that 
the granting of the EA be set aside on appeal.   

were made once it was certain that the project 
parameters were not going to change further.  

56. Given that the changes served to reduce the 
extent and significance of potential environmental 
impacts it was not deemed necessary to return 
the assessment process to a Scoping phase.      

Refer to response to Point 14 above.  

57. correct. 

 

58. noted. Rhino Oil and Gas applicant does not 
agree with this submission.  

 

 

 

59. noted. Rhino Oil and Gas applicant does not 
agree with this submission.  

 

318 Agri South Africa Fourth ground of appeal 
60. SLK on behalf of Rhino give an overview of exploration in 

an Executive Summary of its applications and it reads as 
follows: 

"The conditions necessary for petroleum reserves to have 
accumulated are complex and largely dependent on past 
geological history and present geological formations and 
structure.  The discovery of petroleum / gas reservoirs and 
estimating the likelihood of them containing oil and/or gas is a 

The Appellant’s submission refers to SLK. Rhino 
Oil and Gas assume that this is a typographical 
error and should have read SLR as for the rest of 
the appeal. 

60. the quote is noted 
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technically complex process consisting of a number of 
different stages, requiring a range of techniques.  Exploration 
begins with the identification of target regions based on a 
general geological understanding.  These areas are subject to 
early-phase exploration that is focused on large-scale regional 
analysis.  Exploration in areas identified as prospective would 
progress to the appraisal stage.  This work is aimed at 
identifying and defining the extent of target areas with high 
potential for reserves of oil and / or gas.  In order to fully define 
the commercial viability of an oil and/or gas resource a well 
drilling stage is generally undertaken.   The type of wells and 
tests would depend entirely on the nature of the resource that 
has been identified. Exploration typically requires early-phase 
exploration, appraisal and well drilling stages, undertaken over 
a period of up to 10 years, to inform a decision on a production 
right application. 
Rhino Oil and Gas is at the beginning of an oil and gas 
exploration process and at this stage is only seeking 
authorization to undertake a portion of activities necessary to 
inform an early-phase exploration stage." 
 

318 Agri South Africa  61. In Section 1 of the MPRDA "exploration operation" is 
defined to mean "the re-processing of existing seismic 
data, acquisition and processing of new seismic data or 
any other related activity to define a trap to be tested by 
drilling, logging and testing, including extended well 
testing, of a well with intention of locating a discovery."  
Furthermore "Exploration Work Program" is defined to 
mean "the approved exploration work program indicating 
the petroleum operations to be conducted on the 
exploration area during the validity of the exploration right, 
including details regarding the exploration activities, 
phases, equipment to be used and estimated expenditures 
for the different exploration activities and phases".  It is 
therefore clear what is meant by exploration and what 
those activities may include and it is furthermore clear 

61 and 62. These legislative points are noted. 

The exploration work program has been found to 
comply with the MPRDA Regulations and as 
such, the Minister is now functus officio. 
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what is required to be reflected in an Exploration Work 
Program being detail regarding the intended exploration 
activities through the various phases and the equipment 
that will be utilised to that end.  There is no reference in 
the MPRDA to what SLK / Rhino have described as "early-
phase exploration". 

62. Section 1 of the MPRDA defines "production operation" to 
be any operation, activity or matter that relates to the 
exploration, appraisal, development and production of 
petroleum.  It is clear from this definition that what SLK / 
Rhino have described as an exploration activity in a later 
phase of exploration to be "the appraisal stage" finds no 
foundation in the MPRDA.  Appraisal is a production 
activity (or operation) for which a production right is 
required.   

63. In the circumstances it is submitted that the overview 
exploration supplied and which Rhino intend to pursue in 
various phases (not yet applied for or disclosed in the 
Exploration Works Program) is not consistent with the 
provisions of the MPRDA.  Furthermore Section 80(5) 
provides that an exploration right "is subject to prescribed 
terms and conditions and is valid for the period specified in 
the right, which period may not exceed three years".  [our 
emphasis] 

 

 

 

 

 

 

 

 

63. The information included in the Scoping and 
EIA reports with respect to the exploration 
activities was to inform the environmental 
assessment process. It was not intended nor 
required to also meet a requirement of the 
MPRDA.   

Rhino Oil and Gas has submitted the information 
required in respect of the MPRDA to PASA. 

318 Agri South Africa 64. Section 81 does however provide for the renewal of a 
exploration right on application by the holder thereof, such 
application to "state the reasons and period for which the 
renewal is required".  It is to include a detailed Exploration 
Work Program for the renewal period (Section 81 (d)).  In 
terms of Section 81(4) an exploration right may be 
renewed for a maximum of three periods, not exceeding 
two years each. 

65. Rhino prefaces its application with and anticipates that the 
current application for an ER and EA is for an initial period 
only and that, depending on the outcome of its activities in 
the so-called "early-phase exploration" will apply for a 

64. the legislative point is noted. 

 

 

 

65. Section 81 of the MPRDA provides that an 
application for renewal of an exploration right 
must, inter alia, include a detailed exploration 
work programme for the renewal period. 
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renewal of the exploration right and the submission of a 
revised Exploration Works Program to provide for more 
invasive exploration activities.  We submit that it is not in 
the contemplation of the provisions of the MPRDA that this 
incremental approach to exploration rights applications 
and Exploration Work Programs be adopted. 

 
 
 
 
 

Accordingly, the holder of an exploration right 
may amend and revise an existing exploration 
work programme and resubmit such updated 
programme with the application for renewal of the 
exploration right. An exploration work programme 
may therefore be considered a dynamic 
document, being updated in accordance with the 
activities to be conducted, subject to the approval 
of the Minister. Such an incremental approach is 
specifically envisaged under the MPRDA - 
Section 102(1) providing for the amendment or 
variation of an exploration work programme, as 
well as the related EMPr and/or environmental 
authorisation. Such fluidity is necessary as 
uncertainty is inherent to the nature of 
exploration. Accordingly, the intention to submit a 
revised exploration works programme reflecting 
the outcome of the early-phase exploration 
activities does not constitute an illegality.      

Rhino Oil and Gas submitted an Exploration Work 
Programme to PASA as per the regulatory 
requirements. The presentation of the Exploration 
Work Programme in the EIA report was 
descriptive, it was not required to also meet a 
requirement of the MPRDA.   

318 Agri South Africa 66. In the event that Rhino should apply for the renewal of its 
exploration right it is inevitable that the further exploration 
operations will include invasive activities and probably the 
drilling of appraisal wells (not provided for in terms of 
Section 1 of the MPRDA) and hydraulic fracturing.  Rhino 
seeks to avoid addressing the nature of the exploration 
activities it will employ in due course and its potential 
impacts.   

 

66. Possible future exploration activities cannot 
be determined at this point in time as the results 
of initial exploration are required. Speculation on 
what may or may not be undertaken in future 
does not form part of this application. 

Any future exploration activities proposed by 
Rhino Oil and Gas would be subject to a further 
application to PASA and a separate 
environmental impact assessment and 
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authorisation processes in terms of the MPRDA 
and NEMA. That assessment process would have 
to demonstrate that the proposed activities would 
not result in significant detrimental impacts in 
order to be granted the requisite authorisation. 

318 Agri South Africa 67. In adopting this approach Rhino anticipates that given the 
un-invasive nature of the "early-phase exploration" 
methods, it is more likely to secure the ER and the EA and 
once obtained it will gain the advantage that the Minister 
must grant the renewal of the exploration right in terms of 
Section 81(3) if the Application otherwise complies with 
the provisions of Section 81.  Whilst this will necessitate a 
further consultation process in terms of both the MPRDA 
and NEMA, IAPs will, so we submit, be at a distinct 
disadvantage and there will be a seamless progression to 
further periods of exploration.   

67. Rhino Oil and Gas is following the MPRDA 
process as it stands.  

The granting of a renewal of an exploration right 
remains subject to the discretion of the Minister. 
The Minister will exercise this discretion using the 
same standard of reasonableness used when 
considering the grant of an initial exploration right. 
One cannot say that the granting of an initial 
exploration right serves as a 'foot in the door' to 
the granting of a renewal, as in both instances the 
Minister must consider the exploration work 
programme submitted with the application, to 
which he will apply the same standard of 
assessment.  A further consultative process will 
be initiated, meaning that IAPs will not be 
prejudiced and will have their rights recognised 
under such renewal process. 

 

318 Agri South Africa 68. To put the aforegoing in context we refer to the Executive 
Summary supplied by Rhino in which it described its 
Exploration Work Program in clause 4.3 and where the 
following appears: 

"The initial exploration work would be desk-top based and 
include the evaluation of geological data and the 
assessment of source-rock geo-chemistry.  Full tensor 
gravity gradiometry (FDG) surveys may be undertaken to 
provide information that would lead to the identification of 
target sites for core-hole drilling and alignment of seismic 
survey routes" and  

"FDG surveys involve grid-based flights using a light fixed 

68. the quote is noted. 
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wing aircraft (fitted with FDG equipment) at slow speeds 
(approximately ~ 130 knots) and at an altitude of between 
80 and 300 m above ground.  It is envisaged that up to a 
maximum of 4 000km² could be surveyed with a spacing of 
between 2 and 6 km between lines.  In good weather the 
survey would take less than 7 days to complete; and no 
further ground-based exploration, appraisal or well-drilling 
and future production forms part of the current ER 
applications.  Thus no extraction of hydro-carbons or 
water, no stimulation of wells or hydraulic fracturing 
(fracking) is proposed in the initial 3-year Exploration Work 
Program for which approval is sought.  If the early-phase 
exploration were to confirm the presence of a potential 
resource, then Rhino Oil and Gas would need to seek 
further authorization / approval from PASA for any 
additional exploration work required to appraise the 
resource.  Any further approval would be subject to an 
additional Environmental Assessment (or Environmental 
Authorisation Amendment) process with further public 
consultation and specialist input.  Approvals are also likely 
to be required in terms of other legislation."  The 
aforegoing is confirmation of the fact that highly invasive 
exploration techniques are envisaged, beyond the initial 
three year phase of exploration.  IAPs in the limited 
consultation process raised these concerns, but they were 
dismissed on the basis that they are currently not relevant.  
They are indeed relevant.  The Applicant, Rhino, intends 
utilising appraisal and production techniques in a renewed 
exploration phase.  This is unlawful and not provided for in 
the MPRDA and is currently unregulated.   For this reason 
also the EA should be set aside on Appeal 

318 Agri South Africa Fifth ground of appeal 
69. Rhino has not supplied site specific baseline information 

on the environment that will ultimately be impacted on by 
its activities and consequently the generic regional 
baseline environment information supplied is of no use to 

The Appellant’s submission refers to SLK. Rhino 
Oil and Gas assume that this is a typographical 
error and should have read SLR as for the rest of 
the appeal. 
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IAPs and is also inadequate to inform decision making on 
the granting of the EA.  SLK for Rhino deal with this on 
page 3 – 12 of the EMPr: "the large size of the application 
area, information constraints of the exploration process 
and the nature of the early-phase exploration did not allow 
for, nor warrant, detailed baseline assessments of the 
whole application area".  Given the fact that the Minister 
must, in his decision making, exhibit a risk averse 
approach, regard should have been had to this lacuna and 
the application for the EA declined. 

69. The nature of the proposed exploration 
activities (e.g. desktop reviews and airborne 
surveys) is such that specific sites will not be 
impacted on by the proposed activities.  

As provided for in the EIA report, due to minimal 
impact of the proposed exploration activities, the 
level of detail of baseline information required is 
lower than if intensive, ground-based activities 
were proposed.  Baseline information was 
included to the extent possible and necessary.  In 
this regard, it was the professional opinion of the 
environmental assessment practitioner that the 
information provided was sufficient to inform the 
assessment of impacts of the proposed 
exploration work programme.   

The Minister has discretion to request further 
information, if necessary.  Further, due to the 
large extent of the exploration area, the baseline 
information was required to be presented in a way 
which was most appropriate given the large 
amount of baseline data. 

318 Agri South Africa Sixth ground of appeal 
70. Regulation 16(2)(a) of the NEMA Regulations provides as 

follows: 
"(2)  an application for environmental authorization may -  
(a) where applicable, only be submitted after the acceptance 

of an application for any right or permit in terms of the 
Mineral and Petroleum Resources Development Act, 
2002;" 

71. As set out above, PASA purported to accept the 
application of Rhino for an exploration right in accordance 
with the provisions of Section 79(4) of the MPRDA on the 
15th April 2016.  

72. It is submitted that "acceptance" means lawful acceptance. 

 

70. The application for environmental 
authorisation was submitted after the acceptance 
of the application for the exploration right. 

 

71. Rhino Oil and Gas was notified of PASA's 
acceptance of the exploration right application. 

72. correct 
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73. The appellant has dealt with the shortcomings in the 
application for an ER by Rhino which were, in our 
respectful submission, fatal.  PASA should not have 
"accepted" the application.  Before it can do so Section 
79(2) provides that the designated agency must be 
satisfied that the application complies with the provisions 
of Section 79(1) (see in this regard Section 79(2) of the 
MRPDA) and the application did not.  

74. On accepting the Application PASA was obliged to comply 
with the peremptory provisions of Section 10 (1) of the 
MRPDA which provides as follows: 

"(1) within 14 days after accepting an application lodged in 
terms of Section 16, 22 or 27, the Regional Manager must 
in the prescribed manner –  

(a) make known that an application for a prospecting right, 
mining right or mining permit has been accepted in respect 
of the land in question; and 

(b) call upon interested and affected persons to submit their 
comments regarding the application within 30 days from 
the date of the notice". 

 
75. The manner in which PASA is to comply with this 

obligation is further dealt with in Regulation 3 of the 
MPRDA Regulations under the heading "Consultation with 
interested and affected persons".  The provisions of 
Section 10 and Regulation 3 are in prescriptive terms, 
peremptory and must be complied with, by PASA.  The 
Appellant will not repeat the content of Regulation 3 
herein. 

76. Similarly, the provisions of Section 79(1) and Regulation 
28(2) of the MPRDA Regulations are couched in 
peremptory terms and must be complied with.  See in this 
regard the Judgment of Judge Dlodlo in the matter 
Normandien Farm (Pty) Ltd vs The South African Agency 
for Promotion of Petroleum and Exploitation SOC (State 
Owned Company) Ltd, Rhino Oil and Gas Exploration SA 

73. the application was made in terms of S79(1) 
and complied with the provisions of Section 79(2) 
of the MPRDA.  The appellant has not elaborated 
upon the manner in which it believes that the 
application failed to comply with the provisions of 
Section 79(1) of the MRPDA. 

74. . the legislative point is noted. Although 
framed in peremptory terms, a lack of strict 
compliance with prescribed time periods does not 
invalidate the application process as a whole so 
long purpose of the objectives of the mandatory 
provision are nevertheless fulfilled. The objective 
of Section 10(1) of the MPRDA is to ensure that 
the acceptance of the application submitted under 
the MPRDA has been made known, and that 
interested and affected parties are afforded the 
opportunity to participate in and engage with the 
application process. This opportunity, and the 
time period in which it occurs, is not disposed of 
through a delay in compliance with the prescribed 
time periods. 

75. Regulation 3(3)(a) provides that PASA may 
make known the acceptance of an application by 
publication in the applicable Provincial Gazette. 
PASA complied with this obligation. 

 

76. the legislative point and reference is noted 
See paragraph 74 above. The consultation 
process regarding the application submitted, the 
facilitation of which is the objective of Regulation 
3, commenced with the publication of the notice in 
the Provincial Gazette. 
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(Pty) Ltd and the Minister of Mineral Resources, case 
number 24294/2017 in the Western Cape Division, Cape 
Town of the High Court of South Africa dated 3 May 2017.   

318 Agri South Africa 77. The Appellant submits that the acceptance of the 
application for the ER by PASA was an illegality by virtue 
of non-compliance with the peremptory provisions of the 
MPRDA set out above.  It is the Appellant's submission 
further that PASA's failure to give notice of its acceptance 
to interested and affected persons in accordance with the 
peremptory provisions of the MRPDA set out above, 
visited the acceptance with illegality and rendered the 
prescribed notice and consultation process fatally flawed. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
78. Consequently, the acceptance was not lawful and as a 

consequence further, there was not lawful acceptance of 
an application in terms of the MRPDA as is required by 
Regulation 16(2)(a), quoted above, of the NEMA 
Regulations.  Consequently the application for a 
Environmental Authorisation submitted by Rhino could not 
lawfully be entertained.   

77. One must note that any failure to comply with 
time periods imposed for peremptory conduct 
grants an affected person the right to seek 
mandaroty relief to force compliance with the 
relevant statute. Such an affected person cannot 
seek an order that such conduct can never be 
carried out once the statutory time periods have 
passed, particulary where the objectives of the 
mandatory position are nevertheless fulfilled. 

Even if the late compliance with this Section 
constitutes an illegality, which it does not, it would 
not follow that the process as a whole would be 
set aside as any potential prejudice that 
interested and affected persons may have 
suffered was remedied by the publication of the 
Section 10 notices in the Provincial Gazette.   

The ER application was still in the process of 
being considered by PASA at the time that the 
Section 10 notices were published in late 2016. 
No right had yet been granted, and interested and 
affected persons were afforded the opportunity to 
participate in and submit their objections to the 
application process after this publication. 

78. The acceptance of the application was lawful 
as the process envisioned has been followed, 
with interested and affected parties suffering no 
prejudice though the rectification action 
undertaken by PASA prior to the making of a final 
decision by the Minister. Accordingly, the 
application for environmental authorisation was 
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79. The illegalities described above visit the subsequent 

actions in the process with illegality. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
80. For the reasons advanced above, this is a further ground 

upon which the decision of the Deputy Director General, 
acting as aforesaid, to grant the Environmental 
Authorisations should be set aside on appeal. 

made compliant with Regulation 16(2)(a) of the 
NEMA Regulations. 

79. The purpose of the publication of the Section 
10 notices was achieved - interested and affected 
parties were afforded the opportunity to engage in 
the application process prior to the granting of a 
right in terms of the MPRDA. Any non-compliance 
with prescribed timelines has thus been cured.  

Where the spirit and purpose and objects  of a 
step in a statutory process have been adhered to, 
one cannot seek to have decisions made 
antecedent such step set aside due to non-
compliance with a factor ancillary to the step, 
such as prescribed time periods for making a 
decision, especially where potential prejudice to 
affected parties has been ameliorated through 
rectification of non-compliance.  

80. Though the timelines were not strictly adhered 
to, all of the steps preceding the granting of the 
Environmental Authorisation have been 
completed and accordingly the Deputy Director 
General was acting within his powers when 
granting the Environmental Authorisation 

318 Agri South Africa Seventh ground of appeal 
81. SLK for Rhino in discussing the no-go alternative record 

the following: 
"Given the wide array of unknown facts regarding the potential 

for economic growth and the potential for environmental 
impacts arising from unconventional gas production, as 
well as the unknown facts of the future energy mix in the 
absence of gas, the overall impact associated with the 
"no-go" alternative is considered to be of unknown 
significance". 

The Appellant’s submission refers to SLK. Rhino 
Oil and Gas assume that this is a typographical 
error and should have read SLR as for the rest of 
the appeal. 

81. the quote is noted.  

 

82. The application for an exploration right by 
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82. It is in the national interest that the Nation's mineral and 
petroleum resources are developed in an orderly and 
ecologically sustainable manner while promoting 
justifiable, social and economic development (Section 2(h) 
of the MPRDA).  To achieve this the principles contained 
in Section 2 of NEMA, including a risk-averse approach 
must be followed. 

83. Having regard to the national interest and the need to 
promote the sustainable development of the Nation's 
petroleum resources, the then Minister of Mineral 
Resources, Ms Susan Shabangu, MP, imposed a 
moratorium on the processing of all new applications for 
Reconnaissance Permits, Technical Co-Operation 
Permits, Exploration Rights and Productions Rights in 
terms of Section 74, 76, 79 and 83 of Act in a notice 
published under Section 49(1) of the MPRDA in 
Government Notice no. 54 dated 1 February 2011.  The 
moratorium was imposed from the date of publication of 
the notice until further notice.  The moratorium excluded 
applications received before publication of the notice.   

84. The minister extended the moratorium in April 2011 to 
include pending applications and on 3 February 2014 in 
Government Notice no. 71 she published the further notice 
in terms of Section 49(1) of the MPRDA and which 
provided as follows: 

"Having considered presentations made in response to Notice 
R932 of 16 November 2012, the Minister of Mineral 
Resources, having regard to the National Interest and the 
need to promote the sustainable development of the 
Nation's petroleum resources, hereby impose a restriction 
under Section 49(1) of the Mineral and Petroleum 
Resources Development Act, 2002 (Act no 28 of 2002) 
("the Act") on the granting of Applications for the 
Reconnaissance Permits, Technical Co-Operation 
Permits, Exploration Rights and Production Rights in terms 
of Sections 74, 76, 79 and 83 of the Act.  The designated 

Rhino Oil and Gas and the processes that are 
being followed are in line with the orderly and 
ecologically sustainable approach advocated by 
the MPRDA. 

The application for environmental authorisation by 
Rhino Oil and Gas did not include activities for the 
extraction of unconventional gas.  The approach 
by Rhino Oil and Gas is in line with the 
“precautionary principle” contained in NEMA as it 
is only proposed to undertake a limited range of 
exploration activities.  

The nature of the proposed exploration activities 
(e.g. desktop reviews and airborne surveys) is 
such that details and risks of such activities are 
known. The impacts as suggested by the 
Appellant will not occur as a result of the 
proposed exploration activities.  

83 and 84. The moratoriums referred to by the 
appellant were not applicable to the application(s) 
made by Rhino Oil and Gas as the application 
areas are located outside of the designated areas 
specified in the moratoriums. 
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areas for the restriction are depicted on plan attached as 
annexure A. 

This restriction shall not be applicable to applications received 
and accepted before 1 February 2011, subject to the 
condition that such applications, if granted, shall not 
authorise the holder of such right to undertake hydraulic 
fracturing.  Actual hydraulic fracturing shall only be 
authorised once appropriate amendments to the 
Regulations under the Act, a draft which was published for 
comment by Notice 1032 of 2013, have been 
promulgated". 

318 Agri South Africa 85. What is apparent from the aforegoing is the Honourable 
Minister had regard to the fact that the exploration and 
production methods employed to exploit unconventional 
gas resources would impact on the environment and 
should not be allowed to be employed until it was properly 
regulated.  The Minister published Regulations for 
petroleum exploration and production in Government 
Notice R466 dated 3 June 2015, but these have since 
been reviewed in the High Court and set aside in the 
matter of John Douglas Stern N.O. and 15 Others versus 
The Minister of Mineral Resources, case number 
5762/2015 in the Eastern Cape Division of the High Court, 
Grahamstown.   In the circumstances the exploration and 
production of petroleum remains unregulated.   

86. It is not in the National interest that applications for 
exploration and production are considered whilst these 
activities (or their intended activities) particularly relating to 
unconventional gas resources (shale and coal bed 
methane) are not regulated.  In the circumstances the 
current application should not have been considered 
favourably by the Minister. 

85 The exploration activities for which Rhino Oil 
and Gas has sought environmental authorisation 
would not have been regulated by the, now set 
aside, Petroleum Regulations in any event.  

 

 

 

 

 

86. The exploration work programme will however 
be regulated in terms of the environmental 
authorisation and the EMPr.   

The assertion that that petroleum exploration is 
unregulated is incorrect. 

 

318 Agri South Africa 87. After considerable public pressure the Minister of 
Environmental Affairs commissioned a Strategic 
Environmental Assessment to be performed to assess the 

87, 88 and 89. Noted 

The process and findings of the SEA were noted 
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potential socio-economic benefits and impacts of shale 
gas development with a view to augment the limits of 
knowledge to better inform decision-making.  The 
Strategic Environmental Assessment was completed by 
October 2016 and published on delivery thereof to the 
Minister in March 2017.  Phase 3 of the SEA was 
completed and a further report submitted to Government in 
June 2017 being the "Decision Support Tools Report".   

87.1 Unfortunately the terms of reference issued to the 
authors of the SEA was limited to a peer review of the 
state of current knowledge (it did not allow for further 
research to address limits of knowledge) and was limited 
to the areas under application for exploration in the 
Southern Karoo basin.    

88. Strategic Environmental Assessment is a tool to assist 
Government in decision-making and the formulation of 
policy and legislation.  As it was considered to be in the 
National Interest to commission such a high level 
Environmental Assessment it should have been performed 
in respect of the whole of this Country and not limited to 
the aforesaid regions or areas.  To not do so, disregards 
the precautionary principle and the risk-averse approach 
to be adopted in terms of Section 2 of NEMA.  It is our 
respectful submission that a Strategic Environmental 
Assessment should be performed in respect of the areas 
currently under application in Kwazulu Natal, the Eastern 
Cape, the Free State and North West Provinces and 
indeed in respect of the entire Country. 

89. It is equally disturbing that the Minister in imposing a 
moratorium in the national interest sought deliberately to 
limit the moratorium to the designated area which 
significantly, excluded the areas currently under 
application by Rhino.  This is both irrational and in our 
respectful submission, unlawful. 

in the EIR. It was documented that “Some of the 
findings of the SEA’s draft scientific assessment 
have relevance, but mostly the SEA is 
considering more advanced exploration and or 
production which is beyond the scope of the 
exploration work programme proposed by Rhino 
Oil and Gas”. 

The applicant is unable to comment on the 
actions by the Minister.   

 

318 Agri South Africa 90. The Department of Science and Technology 
commissioned the Academy of Science of South Africa 

The Appellant’s submission refers to SLK. Rhino 
Oil and Gas assume that this is a typographical 
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(ASSAf) to deliver a report on South Africa's technical 
readiness and the report "South Africa's Technical 
Readiness to Support the Shale Gas Industry" was 
delivered in October 2016.  Given the findings of the 
authors of the SEA and the report of the ASSAf on our 
Country's technical readiness to deal with unconventional 
gas development that there are significant scientific 
unknowns (limits of knowledge) that militate against 
informed (and therefore lawful) decision-making and which 
demand further research to augment the state of 
knowledge relating to the socio-economic benefits and 
impacts of the proposed development and that we, as a 
Country, lack technical and other capacity and the strong 
recommendations made in both reports, the Minister in the 
administration of applications for exploration rights 
targeting unconventional gas reserves (whether it be shale 
gas or coal bed methane) should exhibit a risk-averse 
approach.   

91. The Department of Science and Technology (supported 
therein by the Department of Mineral Resources and other 
Government Departments) initiated, with the assistance of 
ASSAf, a program which commenced with a conference 
(workshop) in Port Elizabeth on 31st August – 1 
September 2017 named "The Shale Gas Industry in South 
Africa: Toward a Science Action Plan".  The workshop / 
conference was aimed at (in furtherance of the 
consultation process) assisting Government on an action 
plan on the way forward.   

92. In the circumstances the Minister should, in the instant 
application, take into account these unknowns (to which SLK for 
Rhino properly referred) and exhibit a risk averse approach in 
assessing the application, both for an Environmental 
Authorisation and an Exploration Right and given the current 
state of knowledge decline the applications.  The Minister 
through the Deputy Director General acting under designated 
authority, failed to do so and that decision falls to be set aside on 

error and should have read SLR as for the rest of 
the appeal. 

90. the SEA and ASSAf reports are noted. 

 

 

 

 

 

 

 

91. noted 

 

 

 

 

92. The approach by Rhino Oil and Gas is in line 
with a “risk averse approach” as it is only 
proposed to undertake a limited range of 
exploration activities.  The nature of the proposed 
exploration activities (e.g. desktop reviews and 
airborne surveys) is such that details and risks of 
the activities are known. 
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appeal. 

318 Agri South Africa 93. It is apparent from the EIR and EMPr that the area under 
application is currently sustained largely by agriculture and 
tourism.  The granting of an EA and in due course, an ER 
to Rhino has the potential to impact negatively on both 
these activities.  The SEA performed and referred to 
above supports this submission.  In the event that large 
reserves of gas and oil are found to be present this could 
lead to a large scale well-field development which will 
impact on the environment to the point where an 
agricultural rural environment will be transformed into a 
fragmented industrial environment.  This submission is 
also supported by the authors of the SEA and in the 
circumstances, until the socio-economic benefits and 
impacts are established and known the proposed 
exploration activities, in the application of the 
precautionary principle, should not be allowed.  To 
properly understand the potential impacts of the 
development one should have regard to the cumulative 
impact the current applications may have.  Rhino has 
applied in four discrete applications for exploration rights in 
a vast area.  This is also the position in the current 
applications of Shell, Bundu and Falcon in the aforesaid 
designated area.  The current applications traverse the 
boundaries of the Western Cape, Northern Cape, Eastern 
Cape, Free State, and Kwazulu-Natal Provinces.  If well 
field developments should follow it will impact on vast 
tracts of land and a significant percentage of our Country's 
land surface. 

94. It demands a risk averse approach which is not 
reflected in the current application and in the granting of the EA.  
For this further reason, the decision to grant the EA should be 
reversed on Appeal. 

93. The impact assessment (EIR produced by 
SLR) of the activities included as part of the 
application for environmental authorisation (e.g. 
desktop reviews and airborne surveys) concluded 
that neither of these activities would result in 
impacts on tourism or agricultural activities. 

Should Rhino Oil and Gas propose to conduct 
additional exploration activities, this would need to 
be informed by a further application to PASA and 
a separate environmental impact assessment and 
authorisation process. That assessment process 
would have to demonstrate that the proposed 
activities would not result in significant detrimental 
impacts in order to be granted the requisite 
authorisation.  

Such process is exactly as prescribed by the 
MPRDA and NEMA for the orderly and 
ecologically sustainable development of the 
Nation's mineral and petroleum resources which 
promote justifiable, social and economic 
development. 

SLR noted that “there is no chance of cumulative 
impacts of any significance”. This was based on 
the fact that the assessment of the impacts 
concluded that “the impacts of proposed 
exploration activities would be extremely limited in 
extent, widely dispersed, of very short duration 
and very low intensity and would therefore have 
very low significance”.  

94. The approach by Rhino Oil and Gas is in line 
with a “risk averse approach” as it is only 
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proposed to undertake a limited range of 
exploration activities.   

294, 295, 
317, 318 

N Brighton 

Dargle 
Conservancy 

 

 

Water Security and scarcity 

Water Security – the National Water Act was enacted to ensure 
the sustainable use of water through the protection of the quality 
of water resources for the benefit of all water users.  We are a 
water scarce country, with most catchments oversubscribed and 
thus little availability for new users.  We do not have sufficient 
capacity to allow for large volumes to be used for the extraction 
of unconventional gas, which will lead to water pollution.  This 
area of the [province] is already water stressed to simply support 
our lives and livelihoods and the natural biodiversity of the area. 

For coal bed methane gas extraction, the area will have to be 
dewatered first, which will have disastrous effects for those who 
use water – us all. 

The application for environmental authorisation by 
Rhino Oil and Gas did not include activities for the 
extraction of unconventional gas nor did it include 
any activities that would consume water. 

The impact assessment (EIR produced by SLR) 
of the activities included as part of the application 
for environmental authorisation (e.g. desktop 
reviews and airborne surveys) concluded that 
neither of these activities would result in impacts 
on the quality or availability of water resources.  

 

 

294, 295, 
317, 318 

N Brighton 

Dargle 
Conservancy 

 

 

Negative  Social Impacts 

Social - the effects on our rural and small town communities 
have been well documented in the Karoo Shale Gas Strategic 
Environmental Assessment and verified globally.  We are 
struggling to build sustainable communities in the aftermath of 
apartheid, without having to add to the stresses already affecting 
nation building. 

No significant social impacts were identified 
during the impact assessment (EIR produced by 
SLR).  

The nature of the proposed exploration activities 
(e.g. desktop reviews and airborne surveys) is 
such that the assessment of the impacts 
concluded that “the impacts of proposed 
exploration activities would be extremely limited in 
extent, widely dispersed, of very short duration 
and very low intensity and would therefore have 
very low significance”. 

 

294, 295, 
317, 318 

N Brighton 

 

Inability to ensure safe activity and follow up 

Can this really be done safely?  There are so many examples of 
disasters around the world and a number of countries have 
completely banned unconventional gas exploration. I would be 

The project as assessed and for which 
environmental authorisation has been granted 
does not include ground based exploration or 
extraction. Rhino Oil and Gas is certain that the 
proposed exploration activities (desktop reviews 
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very impressed if South Africa was able to lead the way in 
responsible, ethical, carefully considered and absolutely safe 
mining, but our records are not that glowing. 

 

and airborne surveys) can be undertaken safely 
and without significant risk to people or the 
environment. There are examples of the proposed 
exploration activities being done safely around the 
world. 

294, 295, 
317, 318 

N Brighton 

 

The National Environmental Management Act (NEMA) states 
that all phases of a project must be assessed from the beginning 
and this has not been done. 

Section 24(1) of the NEMA sets out that the 
potential consequences for or impacts on the 
environment of ‘listed activities’ must be 
considered, investigated, assessed and reported 
on.  The EIA Regulations, 2014 (GN R 982) set 
out the procedures for the investigation, 
assessment and communication of the potential 
consequences or impacts of ‘listed activities’ on 
the environment. A ‘listed activity’ is defined in 
NEMA as “an activity identified in terms of section 
24(2)(a) and (d)”. In the case of exploration the 
listed activity is “…any activity, including the 
operation of that activity, which requires an 
exploration right…”.  

The exploration work programme which Rhino Oil 
and Gas proposed, and for which environmental 
authorisation was granted, is limited to desktop 
studies and gravity gradiometry survey. The 
scope of the EIA process was aligned to the 
exploration work programme as described in 
Section 4.5 of the EIR. The application by Rhino 
Oil and Gas did not include any other phases and 
thus the environmental impact assessment could 
not give consideration to such.  

Should Rhino Oil and Gas propose to conduct 
exploration activities outside of the approved 
exploration work programme, this would need to 
be informed by a further application to PASA and 
a separate environmental impact assessment and 
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authorisation process. 

294, 295, 
317, 318 

N Brighton 

 

Process is flawed  

It appears that PASA are not following the correct timeframes 
stipulated in the EIA process which is confusing for everyone 
and unfair when we have just 20 days to respond.  I don’t think it 
is appropriate for those notified by SMS to be sent a reference to 
a website as not everyone has internet access – or would 
understand how to download the information.   

Every voice should be heard. No matter how small or 
insignificant it may seem to the Minister.  The entire process has 
been flawed – with superficial community consultation and a 
process that is difficult for most people to follow.  I do not believe 
that the Environmental Consultant will have properly recorded all 
the outrage at this proposal. 

The National Appeal Regulations, 2014 regulate 
the period that appellants have to lodge an appeal 
following an environmental authorisation decision. 

All of the parties notified by SMS (their preferred 
method of contact) have SLR’s contact details 
and could have asked for the information in 
alternate forms, as happened through the 
duration of the Scoping and EIA process. 

All comments and objections received from I&APs 
were documented and included in the Scoping 
and EIR reports prepared by SLR.  

The public objection to the project and the EIA 
process were documented in multiple places in 
the Scoping and EIA reports (refer to the Box 4, 
Table 3-2, Table 3-5, Table 3-6 and Sections 6.3, 
7.2.1, 7.2.2.4 and 7.7 in the EIR). By way of 
example, this included statements such “The 
great majority of I&APs that have participated in 
the EIA process have expressed their opposition 
to all forms of oil and gas exploration in South 
Africa and to this application in particular”. 

 

294, 295, 
317, 318 

N Brighton 

Dargle 
Conservancy 

 

 

Precautionary Principle in National Environmental Management 
Act (NEMA) requires that a risk-averse and cautious approach 
be applied, which takes into account the limits of current 
knowledge about the consequences of decisions and actions.  
Many countries have banned the extraction of unconventional 
gas due to the potential harm to people and the environment 
which supports our lives and livelihoods.  Exploration will lead to 
extraction, so should not be authorised to the potential for 
impacts which cannot be effectively mitigated. 

The National Environmental Management 
Principles set out in section 2 of NEMA do require 
a risk-averse and cautious approach.   

The approach by Rhino Oil and Gas is in line with 
this principle as it is only proposed to undertake a 
limited range of exploration activities (desktop 
reviews and airborne surveys).  

The nature of the proposed exploration activities 
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(e.g. desktop reviews and airborne surveys) is 
such that the assessment of the impacts 
concluded that “the impacts of proposed 
exploration activities would be extremely limited in 
extent, widely dispersed, of very short duration 
and very low intensity and would therefore have 
very low significance”. 

Should Rhino Oil and Gas propose to conduct 
additional exploration activities, this would need to 
be informed by a further application to PASA and 
a separate environmental impact assessment and 
authorisation process. That assessment process 
would have to demonstrate that the proposed 
activities would not result in significant detrimental 
impacts in order to be granted the requisite 
authorisation.   

294, 295, 
317, 318 

N Brighton 

 

My Constitutional Right is being affected – Section 24 of the 
South African Constitution states that “everyone has the right to: 

an environment that is not harmful to their health or well-being; 
and have the environment protected, for the benefit of present 
and future generations, through reasonable legislative and other 
measures that prevent pollution and ecological degradation; 

promote conservation; and secure ecologically sustainable 
development and use of natural resources while promoting 
justifiable economic and social development.  

The extraction of unconventional gas has been shown to cause 
pollution and ecological degradation.  The benefits are for a 
privileged few, with the impacts borne by the majority of South 
Africans, especially the poor and vulnerable sectors of our 
society. 

The nature of the proposed exploration activities 
(e.g. desktop reviews and airborne surveys) is 
such that the assessment of the impacts 
concluded that “the impacts of proposed 
exploration activities would be extremely limited in 
extent, widely dispersed, of very short duration 
and very low intensity and would therefore have 
very low significance”. 

As the environmental impacts of the authorised 
activities are of low significance it is extremely 
unlikely that there could be any harmful effect to 
the health and well-being of people as provided 
by their Constitutional Rights. 

Should Rhino Oil and Gas propose to conduct 
any other exploration activities, this would 
necessitate a further application to PASA and a 
separate environmental impact assessment and 
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authorisation process in terms of NEMA. Such 
process would have to assess the impacts of the 
activities that were proposed and determine the 
significance of these. 

294, 295, 
317, 318 

N Brighton 

 

Overstated benefits – the numbers of jobs generated are few 
and will not outweigh those that will be lost for example in 
agriculture and tourism.  This has been calculated in the Karoo 
Shale Gas Strategic Environmental Assessment and verified 
globally in contradiction to the figures mooted by the applicants.  
Renewable energy sources and technology can generate more 
sustainable jobs and with few negative impacts and no long term 
legacy. 

Information provided by the applicant during the 
EIA process stated that very limited job 
opportunities would arise from the proposed 
exploration activities. 

Some information was presented on possible job 
potential of an O&G industry in SA. 

 

294, 295, 
317, 318 

N Brighton 

 

Transport issues - the transport of raw materials in and products 
out of the area will lead to traffic problems, even greater than 
those affecting communities living within the mining areas of the 
country. Our small towns and rural areas will be unable to cope 
with this impact for which taxpayers, not the developers, will 
have to bear the cost. 

The application for environmental authorisation by 
Rhino Oil and Gas did not include activities for the 
extraction of unconventional gas nor did it include 
any activities that would require the transport of 
raw materials. 

The impact assessment (EIR produced by SLR) 
of the activities included as part of the application 
for environmental authorisation (e.g. desktop 
reviews and airborne surveys) concluded that 
none of the activities would result in traffic or 
transport impacts.  

 

294, 295, 
317, 318 

N Brighton 

 

Sand Mining - is already an issue with the significant impacts on 
our rivers and estuaries from where it is being mined 
unsustainably, whether legally or not. The amount of sand 
required for the current construction demand does not match 
that required for extraction of unconventional gas. This impact 
has not been considered in the environmental impact 
assessment process. 

The application for environmental authorisation by 
Rhino Oil and Gas did not include activities for the 
extraction of unconventional gas nor did it include 
any activities that would require sand. 

 

 

294, 295, N Brighton Inappropriate development - The best way to promote economic 
opportunities is to enable small, locally designed, owned and 

 The opinion is noted.  



11 January 2018 

180 

 

PROJECT APPELLANT GROUNDS OF APPEAL BY THE APPELLANT RESPONDING STATEMENT BY THE EAP or 
APPLICANT  

COMMENTS BY DMR  

317, 318  managed projects appropriate for the culture and environment of 
the area that would empower local people, rather than enrich 
large construction and mining corporations. 

Externally imposed industrial growth will have limited benefits for 
local people who are not skilled in industrial technologies, and 
will come at great environmental cost that will undermine local 
livelihoods. 

294, 295, 
317, 318 

Dargle 
Conservancy 

 

We are deeply concerned that exploration will lead to extraction, 
so the impacts have to be assessed up front.  Once the 
exploration is successful, it is too late.  No projects are stopped 
at that stage, no matter how detrimental the impacts. 

The intention of exploration is undoubtedly to 
discover an oil and gas resources and further to 
determine if such resources could be 
commercially viable to extract. However many 
exploration projects confirm the opposite – that 
extraction could not be undertaken viably.     

Exploration and production of oil and gas 
resources may only take place if, as a minimum, 
the proponent has complied with all of the 
legislative requirements. This includes obtaining 
the requisite right in terms of the MPRDA. Section 
80 (1) of the MPRDA which set out the 
requirements for the granting of an exploration 
right requires, amongst other matters, the Minister 
to have issued an environmental authorisation. 
Section 84 (1) of the MPRDA which set out the 
requirements for the granting of a production 
right, requires, amongst other matters, the 
applicant to show that the production will not 
result in unacceptable pollution, ecological 
degradation or damage to the environment. Both 
exploration and production activities are included 
in EIA Regulations Listing Notice 2 (GN R 984), 
2014 made in terms of Section 24 of the NEMA. 
As a result such activities may not commence 
without an environmental authorisation from the 
competent authority. NEMA requires that the 
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applicant consider, investigate, assess and report 
on potential consequences for or impacts on the 
environment of listed activities to the competent 
authority. In making a decision on an 
environmental authorisation the competent 
authority must take into account the criteria set 
out in Section 24O of NEMA.  

A proposed extraction project would thus have to 
demonstrate that it would not result in significant 
detrimental impacts in order to be granted the 
requisite authorisations.   

The application for environmental authorisation by 
Rhino Oil and Gas only included desktop reviews 
and airborne surveys. 

295 Motebang 
Matthews 
Lepheana 

2. NO PROPER NOTICE OR DOCUMENTS IN 
SESOTHO – SEVERE PREJUDICE TO RURAL 
ILLITERATE POPULATION 

a. I am a Sotho Speaker who is now being assisted by an 
attorney and his interpreter. All notices, the Environmental 
Impact Assessment and all other documentation 
(amounting to hundreds of pages) have been in English 
and so are not capable of being properly understood by 
me. I note that the majority of residents in the area under 
application are Sotho speaking.  

b. No attempt whatsoever has been made to make the 
technical documentation contained in the EIA 
understandable to us, Sotho Speakers.  

c. Regulation 40(2) to NEMA dictates that the applicant  
“must provide access to all information that reasonably 
has or may have the potential to influence any decision 
with regard to an application ….and must include 
consultation with …. (d) all potential, or, where relevant, 
registered interested and affected parties. (my emphasis).  

a and b. It is not correct that no attempt was 
made to make the project information 
understandable to Sotho speaking people. A full 
description of the public consultation process 
undertaken is described in the Scoping and EIA 
reports. Refer to Box 4 and 5 in the EIR for the 
details thereof. In order to facilitate participation 
by rural communities: 

- The Background Information Document 
distributed for the project was available to 
I&APs in English, Sotho and Xhosa.  

- The executive summary of the Scoping and 
EIA reports were available to I&APs in 
English, Sotho and Xhosa.  

- Information sharing meetings were held with 
various local communities as well as with 
representatives of local communities 
(municipal officials, ward councillors  and 
traditional authorities.  
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Given the fact that the information available was in a language 
not familiar to the majority of the population of the area under 
application, I submit that this peremptory regulation has not been 
complied with and the I&APs have not been provided with such 
information or consulted with in any meaningful sense. 

- Translators (Sotho and Xhosa) were 
available at all of the pubic and community 
meetings (although only Sotho translation 
was available at the 1st public meeting).  

- The reports and presentations included 
pictures and graphics of the proposed 
activities, the exploration process and 
timelines.    

c. the legislative point is noted  

In addition, copies of the Scoping and EIA reports 
were hand delivered by SLR staff to Lebenya, 
Amahlubi, Moshesh and Sibi Traditional 
Authorities. The delivery included  20+ copies of 
the  executive summary in both Sotho and Xhosa. 
Where receptive, effort was made to discuss the 
content of the reports with the Chief or their 
representative. 

295 Motebang 
Matthews 
Lepheana 

2.   NO PROPER NOTICE GIVEN 
a. The prescribed manner for the designated agency (i.e. 

PASA) to give notice in terms of Section 10 of the MPRDA 
is set out in Regulation 3 of the MPRD Regulations (GN R 
527 of April 2004). In terms of s2.2.1 of the EIR, “PASA 
has confirmed to SLR that, in respect of this application, 
they placed a notice on a notice board at their office and in 
the Magistrate's Court in the magisterial district applicable 
to the land in question.” 

The notices calling for comment on the process and application 
were not exhibited in the Magistrates Court having jurisdiction 
over the area of the application. PASA is alleged to have  sent 
the Notices to the Courts in Mt Fletcher and Matatiele. Neither 
have jurisdiction over the Magisterial District of Matatiele, which 
has its seat at Maluti. The Magistrate’s Court at Matatiele itself 
has jurisdiction over the Magisterial area of Mount Currie, which 

The legislative points raised are noted. 

Matters relating to actions required of PASA in 
terms of Section 10 of the MPRDA fall outside of 
the scope of the EIA process. Such actions were 
thus not reported on in the Scoping or EIA 
reports.  

Refer to the response provided to Point 1 in Table 
3 for further details. 
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area falls outside of the area under application. Enquiries , 
furthermore of the Clerks of Court and Chief Magistrates (Sello 
Mokotjo (Maluti) and Joseph Serfontein (Mt Fletcher)) reveal that 
none of these officials recall seeing any such notices exhibited at 
their Magistrate’s Courts in any event. 

295 Motebang 
Matthews 
Lepheana 

3. NO OPPORTUNITY TO COMMENT 
a. Regulation 40(1) of the NEMA regulations demands that 

Interested and Affected Parties (I&APs) must be afforded 
30 days to submit comments on the EIA and EMPr.  

b. Rhino lodged an application for an exploration right (ER) 
on the 22nd May 2015 (ref: 12/3/295 ER) with PASA. 
Rhino alleges that the EIR was distributed for comment for 
a 30 day period from the 12/8/2016 to the 13/9/2016. They 
allege that the EIR was available on a website. I was not 
advised of this, and in any event have no access to the 
internet. The EIR was not available in Sotho. The EIR was 
apparently available in hardcopy at the “Maluti Magistrates 
Court being at 101 Main Street, Matatiele”. The Maluti 
Magistrates Court (which has jurisdiction over the area 
under application) is not in Matatiele at all. There were 
apparently other hardcopies available at other locations 
yet I was never advised of this.  

I note that when I enquired of PASA in writing as to whether I 
could obtain copies of the documentation in Sesotho, I was 
refused. I attach hereto a copy of the PASA response dated 1 
August 2017 marking same, as  annexure “A”. 

a. the legislative point is noted. 

b. The EIR was made available to registered 
I&APs for the prescribed 30-day review period 
and was available in hard copy, electronically and 
from the SLR website.. 

The executive summary of the Scoping and EIA 
reports were available and provided to I&APs in 
Sotho and Xhosa.    

The EIR was available at the  Maluti Magistrates 
Court and other locations as indicated in the 
notice to registered I&APs. Regrettably the 
physical address of the  Maluti Magistrates Court 
was presented incorrectly in the notice.  

The appellant did not make enquiry with the 
applicant or the EAP for copies of the EIR in 
Sotho. 

 

295 Motebang 
Matthews 
Lepheana 

4. NO NOTICES TO OWNERS & OCCUPIERS 
a. I have seen that the application relates to a number of 

properties yet further note that the owners and occupiers 
of such properties have not been notified of the 
application. They are obviously interested parties who are 
probably not notified of these proceedings. 

b. I graze on certain farms called La Grange No. 69, 
Bramwell No 54, Nqatsha No 33, Belfort No. 53, Bergview 

a. Notices were distributed to all land owners who 
were identified and for whom contact details could 
be sourced. A copy of the notification letter  that 
was sent to land owners was included in the 
Scoping Report. 

Land owner names were identified by the 
applicant’s surveyor. Attempts to source contact 
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No 72, Deer Park No. 32, Glen Alfred No 56, Tramore No. 
58 Dellcranney No. 55 and De Schuur No. 59. 

c. I am advised that it was incumbent on Rhino Oil & Gas to 
have submitted copies of the title deeds for all properties 
over which they intend conduct their activity. (see para 2.2, 
p2.1 of the EIR) I have seen no such copies in the EIR. I 
submit that the purpose of this requirement is to ensure 
that the owners and occupiers of the properties have been 
specifically notified of Rhino’s intentions. 

 

information for the land owners included Windeed 
searches as well as  various other searches 
(internet, yellow pages, telephone books, 
requests to municipal rate payer records, other 
EIA databases etc.). The applicant appointed a 
legal services firm to make application to the 
Masters office of the relevant courts for contact 
information for trusts that are land owners within 
the application area.  

SLR’s records indicate that 42 of the 45 land 
owners were sent notices. Despite the efforts 
made, SLR was unable to identify sufficient 
details of the three other owners and thus they 
could not be notified. 

b. this is noted.  

Notices were sent to registered owners of the 
various portions of these farms (La Grange No. 
69, Nqatsha No 33, Belfort No. 53, Bergview No 
72, Deer Park No. 32, Glen Alfred No 56, 
Tramore No. 58 Dellcranney No. 55 and De 
Schuur No. 59) with the exception of portion 1 of 
Bramwell No. 54. 

Land users were not notified directly, but a 
number of  representatives of land users including 
the land owners, Traditional Authorities, municipal 
officials and ward councillors were informed of the 
project 

c. The provision of title deeds to PASA is a 
requirement of the MPRDA and falls outside of 
the scope of the EIA process. Hence copies of the 
title deeds were not included in the EIR.  
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  Through my attorneys and on the 22 June 2017 I requested 
copies of the notices that had been sent to the occupiers of the 
specific farms abovementioned from PASA. I attach a copy of 
this letter here to marking same annexure “B”.  

I note that nothing in their response of the 28 June 2017 
(Marked annexure “C”) or the notices disclosed in the EIR 
indicate to the Appellant that any bona fide attempt was made to 
communicate the intentions of Rhino Oil and gas to me or my 
largely illiterate, unsophisticated, rural neighbours who mostly do 
not possess smartphones or have internet access. The A3 
poster attached to a single pole next to the R56 on the edge of 
the 109 000 ha area mentioned in the Scoping report was not in 
a location that would have been passed in going from the market 
centre of Matatiele to our farming area in any event. The area is 
accessed by 20 or 30 district roads and when one is travelling on 
them realistically one does not stop to look at a single fluttering 
paper on a fence post in any event. 

Notice was sent to land owners in terms of one of 
the manners provided for in section 47D of the 
Act. Proof of same was not included in the 
Scoping or EIA reports as it is not required by the 
EIA Regulations, 2014. 

It is not correct that no attempt was made to 
communicate the intentions of the project to the 
wider rural population. Significant effort was 
undertaken to ensure that all potentially interested 
and affected parties were aware of the project 
and EIA process. The methods used to make 
potentially interested and affected parties aware 
of the project during  the EIA process are 
described in the Scoping and EIA reports. Refer 
to Box 4 and 5 in the EIR for a summary thereof. 
The methods used include:  

- Many site notices were placed (both in the 
area and at locations in nearby towns);  

- Press advertisements were placed (on three 
separate occasions – including some in local 
languages);  

- Radio notices were placed (in local 
languages);  

- A notice was placed in the government 
gazette;  

- Various representatives of the communities 
including the Traditional Authorities, 
municipal officials and ward councillors were 
informed of the project; 

- Information sharing meetings were held with 
many of these representatives;  and  

- The representatives were provided with the 
documents and reports during the public 
consultation process.   
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The poster that is referred to in the submission 
was just one of various  options that were used to 
communicate the project to the wider area. 

Consultation meetings were arranged with the 
Lebenya, Amahlubi, Moshesh and Sibi Traditional 
Authorities during both the Scoping and EIA 
phases. The format of these meetings was left to 
the Chief’s discretion with some electing to only 
have their senior council/headmen there and 
others inviting the local community. Certain of the 
Chiefs cancelled these meetings at the last 
minute. 

Copies of the Scoping and EIA reports were hand 
delivered by SLR staff to the four Traditional 
Authorities. The delivery included  20+ copies of 
the  executive summary in both Sotho and Xhosa. 
Where receptive, effort was made to discuss the 
content of the reports with the Chief or their 
representative. 

295 Motebang 
Matthews 
Lepheana 

5. NO CONSULTATON WITH MAFUBE/NKOSANA 
COMMUNITY 
a. The above area is where I live and graze my livestock. 

There has never been any attempt by the Applicant to consult 
with my community, my chief or to include us in the public 
participation process. 

Enquires at the commencement of the Scoping 
and EIA process indicated that Lebenya, 
Amahlubi, Moshesh and Sibi Traditional 
Authorities govern over the application area. 
Various consultations were held with these 
Traditional Authorities. 

In addition, various other methods were used to 
make potentially interested and affected parties 
aware of the project during the EIA process. Refer 
to Box 4 and 5 in the EIR for a summary thereof. 

 

295 Motebang 
Matthews 

8. IRRATIONAL DECISION 
a. Regulation 18 of the Regulations to NEMA, Regulation 

38282 of the 4th December 2014 dictates that the 

a. the legislative point is noted 

In terms of national policy, oil and gas do have a 
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Lepheana competent authority must be guided by the two criteria, 
namely:- 

a)  need and  

b)  desirability of authorising the activity.  

b.  There are many elements of the process of gas 
extraction from shale beds that are presently unknown. The 
impact on ground water quality, the impact of volatile gas 
leakage on stock and human fertility and the impact on surface 
animals (e.g. Earth worms) that serve to support our grazing 
lands are just three of the unknown elements. I am advised that 
when faced with unknowns, the approach of the authority ought 
to be guided by the “precautionary principle”, that is that the 
conduct is undesirable until the unknowns, become known. The 
impact of the authority approving the use in the face of the 
unknowns is that the authority has not made a rational decision. 

role to play in South Africa’s energy mix,  
although the extent of the role is uncertain 
because of limited knowledge on the resource 
(refer to section 4.3.2 of the EIR). Exploration is a 
prerequisite to determine if a resource exists and 
if extraction might be possible and is therefore 
considered a need in this regard.     

b. The application for environmental authorisation 
by Rhino Oil and Gas did not include activities for 
the extraction of unconventional gas.  The 
approach by Rhino Oil and Gas is in line with the 
“precautionary principle” as it is only proposed to 
undertake a limited range of exploration activities.  

The nature of the proposed exploration activities 
(e.g. desktop reviews and airborne surveys) is 
such that details and risks of the activities are 
known. The impacts as suggested by the 
Appellant will not occur as a result of the 
proposed exploration activities. 

The exploration activities for which Rhino Oil and 
Gas has sought environmental authorisation 
would not have been regulated by the, now set 
aside, Petroleum Regulations as the regulations 
were specific to well drilling operations. 

Should Rhino Oil and Gas propose to conduct 
exploration activities outside of the approved 
exploration work programme (e.g. ground based 
exploration activities), this would need to be 
informed by a further application to PASA and a 
separate environmental impact assessment and 
authorisation process. 
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294 J Sharp Occupation of portion of the farm – Operational and Financial 
impact 

The application for environmental authorisation by 
Rhino Oil and Gas did not include activities that 
would require access to or occupation of any 
property. 

 

294 J Sharp Free movement of the unknown workers on the farm  The application for environmental authorisation by 
Rhino Oil and Gas did not include activities that 
would require access to any property by 
exploration personnel. 

 

294 J Sharp Potential stock theft (stock theft already high in area)  The application for environmental authorisation by 
Rhino Oil and Gas did not include activities that 
would require access to any property by 
exploration personnel. 

 

294 J Sharp Damage to fencing and increased risk of fire and other risk 
factors involve  

The application for environmental authorisation by 
Rhino Oil and Gas did not include activities that 
would require access to any property by 
exploration personnel. 

 

294 J Sharp Disruption of practical farming activities on the farm and impact 
on neighbouring farms  

The application for environmental authorisation by 
Rhino Oil and Gas did not include activities that 
would require access to any property by 
exploration personnel.  

The airborne survey that is proposed as part of 
the exploration work programme is not anticipated 
to have any impact of significance on the 
biophysical environment. Overpass flights of light 
aircraft are not uncommon over the region. The 
momentary noise disturbance is considered to be 
an impact of very low significance. 

 

294, 317, 
318 

Mattanja 
Eiendoms 

Noise pollution generated by aerial exploration will have an 
adverse effect on the performance, stress and behaviour of the 
appellant’s livestock which can result in large-scale loss of 
livestock, decreased breeding and dangerous behaviour. This in 

The airborne survey that is proposed as part of 
the exploration work programme is not anticipated 
to have any impact of significance on the 
biophysical environment. Overpass flights of light 
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turn will result in severe financial and resultant employment 
losses. See 1. J Broucek: Effects of Noise on Performance, 
Stress and Behaviour of Animals 2014; and 2. Report by the 
National Ecology Research Centre: Effects of aircraft noise and 
sonic booms on domestic animals and wildlife, document AD-
A201967.   

aircraft are not uncommon over the region. The 
momentary noise disturbance is considered to be 
an impact of very low significance. 

294, 317, 
318 

Mattanja 
Eiendoms  

Noise pollution generated by aerial exploration will have an 
adverse effect on ancestral graves on the appellants’ farm, such 
graves being classified as heritage resources and archaeology 
sites. The employees of the appellant and family members of the 
deceased persons buried on the appellant’s farm have 
expressed dissatisfaction and concern over the well-being of 
their ancestors who will be negatively affected by the aircraft 
noise pollution and disturbance.  

The airborne survey that is proposed as part of 
the exploration work programme is not anticipated 
to have any impact of significance on the 
biophysical environment. With all due respect 
there will not be any impact to heritage resources 
and archaeology. 

 

294, 317, 
318 

Mattanja 
Eiendoms 

No heritage impact assessment investigation was conducted 
prior to the exploration approval. 

The scope of the EIA was aligned with the 
exploration activities as proposed by Rhino Oil 
and Gas.  The nature of the exploration activities 
proposed (e.g. airborne surveys) did not 
necessitate the undertaking of a Heritage Impact 
Assessment (“HIA”) in terms of section 38(3) and 
38(8) of the National Heritage Resources Act No 
25 of 1999. Thus no HIA was undertaken. 

 

294, 318 South African 
Heritage 
Resources 
Agency 

The Environmental Authorisation was granted notwithstanding 
that: 

A Heritage Impact Assessment (“HIA”) was not conducted as 
part of the Scoping and Environmental Impact Assessment (EIA) 
Report (S&EIAR) in terms of the National Environmental 
Management Act No. 107 of 1998 (“NEMA”) and the NEMA 
Environmental Impact Assessment (EIA) Regulations, 2014 for 
the proposed prospecting activities. 

The scope of the EIA was aligned with the 
exploration activities as proposed by Rhino Oil 
and Gas.  The nature of the exploration activities 
proposed (e.g. airborne surveys) did not 
necessitate the undertaking of a Heritage Impact 
Assessment (“HIA”) in terms of section 38(3) and 
38(8) of the National Heritage Resources Act No 
25 of 1999. Thus no HIA was undertaken.  

 

294, 318 South African 
Heritage 

The exploration right application area is targeting regions that 
have a potential for shale gas reserves that are contained in the 

The possible paleo sensitivity of the region is  
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Resources 
Agency 

Karoo Supergroup. The Karoo Supergroup in the Free State 
Province is known to contain significant fossiliferous rocks that 
have been allocated a dominantly high to very high sensitivity in 
terms of palaeontological resources. A screenshot of the 
PalaeoSensitivity map of the Free State was attached to the 
Notice of Appeal as “A8”. 

noted in the EIA.  

294, 318 South African 
Heritage 
Resources 
Agency 

Furthermore the consultant failed to conduct a Heritage Impact 
Assessment as per section 38(3) and 38(8) of the National 
Heritage Resources Act No 25 of 1999 (“the NHRA”). 

The nature of the exploration activities proposed 
(e.g. airborne surveys) did not necessitate the 
undertaking of a Heritage Impact Assessment 
(“HIA”) in terms of section 38(3) and 38(8) of the 
National Heritage Resources Act No 25 of 1999. 
Thus no HIA was undertaken 

 

294, 318 South African 
Heritage 
Resources 
Agency 

An HIA should have been completed as part of the S/EIAR as 
per Appendix 3 section 2(d) and section 3(h)iv of the NEMA, EIA 
Regulations 2014, as amended and section 38(3) and 38(8) of 
the NHRA, but this is not the case. 

The nature of the exploration activities proposed 
(e.g. airborne surveys) did not necessitate the 
undertaking of a Heritage Impact Assessment 
(“HIA”) in terms of section 38(3) and 38(8) of the 
National Heritage Resources Act No 25 of 1999. 
Thus no HIA was undertaken 

 

294 Endangered 
Wildlife Trust 

1. LACK OF LANDOWNER CONSULTATION 

Many landowners that the EWT engages with on a regular basis 
in the Free State are not aware of this application for oil and gas 
exploration. They have not received any notifications about this 
proposed activity, which could directly affect their properties. 
Many of these landowners do not have access to internet/email. 
Sign boards have not been placed in strategic areas where they 
will be conspicuous. 

Notices were distributed to all land owners who 
were identified and for whom contact details could 
be sourced.  

Land owner names were identified by the 
applicant’s surveyor. Attempts to source contact 
information for the land owners included Windeed 
searches as well as various other searches 
(internet, yellow pages, telephone books, 
requests to municipal rate payer records, other 
EIA databases etc.). The applicant appointed a 
legal services firm to make application to the 
Masters office of the relevant courts for contact 
information for trusts that are land owners within 
the application area.  
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SLR’s records indicate that 87% of the land 
owners were sent notices. Despite the efforts 
made, SLR was unable to identify sufficient 
details of the ~149 other owners and thus they 
could not be notified.  

The methods used to make land owners and 
potentially interested and affected parties aware 
of the scoping and EIA process are described in 
the Scoping and EIA reports. Refer to Box 4 and 
5 in the EIR for a summary thereof.  

A number of site notices were placed in various 
locations in all of the local towns.  

294 Endangered 
Wildlife Trust 

2. LACK OF CLARITY IN EXPLANATION OF THE ULTIMATE 
PROJECT TO LANDOWNERS 

Those landowners who have attended public participation 
meetings have told the EWT that they are not concerned about 
the flying of the aircraft for exploration activities. Emphasis has 
therefore been placed on the flying of the aircraft and the 
minimal impact that it would have on the environment. However, 
the end goal of oil and gas extraction, with severe environmental 
and social impacts, has not been explained to the landowners in 
detail. As a rigorous process for authorisation is unlikely to be 
required to proceed from exploration to extraction, only an 
amendment, the authorisation should be set aside based on the 
lack of understanding of the ultimate project and its impacts by 
landowners. 

The intention of exploration by Rhino Oil and Gas 
is undoubtedly to discover an oil and gas 
resources and further to determine if such 
resources could be commercially viable to extract. 
However many exploration projects confirm the 
opposite – that extraction could not be undertaken 
viably. This has been communicated to I&APs 
throughout the Scoping and EIA process.    

Exploration and production of oil and gas 
resources may only take place if, as a minimum, 
the proponent has complied with all of the 
legislative requirements. This includes obtaining 
the requisite right in terms of the MPRDA. Section 
80 (1) of the MPRDA which set out the 
requirements for the granting of an exploration 
right requires, amongst other matters, the Minister 
to have issued an environmental authorisation. 
Section 84 (1) of the MPRDA which set out the 
requirements for the granting of a production 
right, requires, amongst other matters, the 
applicant to show that the production will not 
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result in unacceptable pollution, ecological 
degradation or damage to the environment. Both 
exploration and production activities are included 
in EIA Regulations Listing Notice 2 (GN R 984), 
2014 made in terms of Section 24 of the NEMA. 
As a result such activities may not commence 
without an environmental authorisation from the 
competent authority. NEMA requires that the 
applicant consider, investigate, assess and report 
on potential consequences for or impacts on the 
environment of listed activities to the competent 
authority. In making a decision on an 
environmental authorisation the competent 
authority must take into account the criteria set 
out in Section 24O of NEMA.  

A proposed extraction project would thus have to 
demonstrate that it would not result in significant 
detrimental impacts in order to be granted the 
requisite authorisations. 

The appellant is incorrect to assume that a 
rigorous process would not be required to 
proceed from exploration to extraction.  

294, 317 Endangered 
Wildlife Trust 

3. THE PIECE-MEAL APPROACH ADOPTED BY THE 
APPLICANT IS PERCEIVED TO BE DISINGENUOUS 

It is understood that the impugned decision to this appeal period 
is the granting of the EA for exploration activities and the EAP 
has appropriately maintained that no actual environmental 
impacts will be suffered as the scope of this EA is fairly limited. 
However, the piece-meal approach adopted by the Applicant is 
nonetheless perceived to be a disingenuous strategy to get a 
metaphorical foot in the door. Since the Applicant already has a 
Technical Co-Operation Permit, which allows desktop studies, 
why would the Applicant undertake a far more onerous process 

The MPRDA provides that a TCP is limited to a 
duration of 1 year and cannot be renewed. Where 
further time is required to evaluate the oil and gas 
prospects of an area then an exploration right is 
required.   

The rationale of only making application for a 
limited range of exploration activities is in line with 
the “precautionary principle” of NEMA. 
Information derived from the proposed activities 
will enable informed decisions to be made on 
further exploration activities as well as for more 
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to essentially achieve the same outcome? Ordinary individuals 
are not familiar with these license applications, the implications 
of an amendment to the EA and even struggle to understand the 
process of exploration itself - it is therefore, not inconceivable 
that the Applicant would abuse this naiveté to their advantage 
and commence with multiple amendment applications, the 
implications of which the community will not fully understand. 
According, it is appropriate to include grounds of appeal which 
relate to the ‘end goal’ of this impugned decision, being that of 
drilling and even minor hydraulic fracturing in the Free State. 

detailed environmental assessments. 

Further, the EIA regulations (GNR 982 of 8 
December 2014) provide that an amendment 
application cannot be made where any new listed 
activities are triggered.   

294 Endangered 
Wildlife Trust 

4. VULNERABLE HABITAT TYPES AND WATER-RELATED 
ECOSYSTEM SERVICES IN THE APPLICANT’S FOCUS AREA  

The grasslands of the Free State province have already been 
significantly transformed through cultivation, mining or urban 
expansion. Many of these grasslands support important and 
endemic biodiversity with important ecosystem processes 
(including water production and purification, as well as flood 
attenuation), and these grasslands are within the applicants 
focus area. The application area for 12/3/294ER by Rhino Oil 
and Gas (Pty) Ltd furthermore contains two habitat types that are 
vulnerable. These are the Frankfort Highveld Grassland (“not 
protected”) and the Central Free State Grassland (“hardly 
protected”) according to: 
soer.deat.gov.za/dm_documents/Table_5.2_nwJNH.pdf 

The presence of such habitat, the related 
biodiversity and water-related ecosystems and 
their conservation status is documented in the 
EIR (refer to Section 5.1). 

The impact assessment (EIR produced by SLR) 
of the activities included as part of the application 
for environmental authorisation (e.g. desktop 
reviews and airborne surveys) concluded that 
neither of these activities would result in impacts 
on the grassland habitats, local biodiversity or 
water resources.  

 

 

294 Endangered 
Wildlife Trust 

5. PRESENCE OF ENDEMIC AND VULNERABLE REPTILE 
SPECIES - LARGEST REMAINING HABITAT IS FOUND IN 
THE NORTHERN FREE STATE  

An endemic reptile species, the iconic Sungazer (Smaug 
giganteus), is only found in healthy grasslands in the Free State 
and Mpumalanga, i.e. ONLY IN SOUTH AFRICA. The Sungazer 
is listed as Vulnerable on the IUCN Red List 
(http://www.iucnredlist.org/details/5336/0), and is facing a 
decline in population numbers as a result of habitat loss, as well 

The potential presence of Sungazers in the area 
is documented in the EIR. 

The impact assessment (EIR produced by SLR) 
of the activities included as part of the application 
for environmental authorisation (e.g. desktop 
reviews and airborne surveys) concluded that 
neither of these activities would result in impacts 
on Sungazers or their habitat.  
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as added pressure from illegal harvesting for muthi and the pet 
trade. Their numbers are likely to face further decline should oil 
and gas be extracted from these virgin grasslands. 

 

 

294 Endangered 
Wildlife Trust 

6. IMPACTS OF THE PROPOSED PROJECT CANNOT BE 
MITIGATED THROUGH ANY HUMAN ACTIONS AND THE 
CURRENT LEGISLATION IS ENTIRELY DEFICIENT IN THIS 
REGARD 

The nature of the shale gas mining activities, which are the 
ultimate end goal of the exploration activities, are unable to be 
mitigated through any human actions and the current legislation 
is entirely deficient in this regard. The effects on biodiversity, 
ecosystem services and water supply in this area through this 
activity would be irreversible. Currently, too little is known about 
the potential environmental impacts of fracking activities in this 
region, and it is thus recommended that the department adopt 
the Precautionary Principle towards protection of the country’s 
vital water production assets. 

(317) Furthermore, on 17 October 2017, the Regulations for 
Petroleum Exploration and Production promulgated under GN 
R466 of 3 June 2015 were set aside as unlawful, thus 
demonstrating that the available legislation is entirely deficient to 
accommodate this type of activity in South Africa. 

The application for environmental authorisation by 
Rhino Oil and Gas did not include activities for the 
extraction of unconventional gas.  

The approach by Rhino Oil and Gas is in line with 
the “precautionary principle” as it is only proposed 
to undertake a limited range of exploration 
activities.  The nature of the proposed exploration 
activities (e.g. desktop reviews and airborne 
surveys) is such that details and risks of such 
activities are known.  

The exploration activities for which Rhino Oil and 
Gas has sought environmental authorisation 
would not have been regulated by the, now set 
aside, Petroleum Regulations in any event. 

 

 

294 Endangered 
Wildlife Trust 

7. IMPACTS ON WATER RESOURCES AND BIODIVERSITY  

The decision by the DMR did not take into account the following: 

The area is located within the Upper Vaal and Klip River 
Catchment that is a critical catchment for water supply to 
Gauteng. 

The effect that the intended development could pose to surface 
water as well as ground water.  

The impact assessment (EIR produced by SLR) 
of the activities included as part of the application 
for environmental authorisation (e.g. desktop 
reviews and airborne surveys) concluded that 
neither of these activities would result in impacts 
on the grassland habitats, local biodiversity or 
water resources.  

In terms of national policy, oil and gas do have a 
role to play in South Africa’s energy mix, although 
the extent of the role is uncertain because of 
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The irreplaceability of the grassland habitat found within the 
application area. 

That there is no established need and desirability for this type of 
activity, especially with substantial renewable energy resources 
as we have in SA. 

limited knowledge on the resource (refer to 
section 4.3.2 of the EIR). Exploration is a 
prerequisite to determine if a resource exists and 
if extraction might be possible and is therefore 
considered a need in this regard.     

294 Endangered 
Wildlife Trust 

8. CONCLUDING REMARKS  

The EWT is actively involved with conservation of grasslands 
and associated species found within the affected northern region 
of the Free State province and hereby requests that the 
Environmental Authorisation be withdrawn pending the outcome 
of this appeal. 

The impact assessment (EIR produced by SLR) 
of the activities included as part of the application 
for environmental authorisation (e.g. desktop 
reviews and airborne surveys) concluded that 
neither of these activities would result in impacts 
on the grassland habitats or the associated 
species.  

 

317 Endangered 
Wildlife Trust 

1. THE ABUSE OF THE APPEAL PROCESS BY THE 
APPLICANT. THE HIGH COURT FOUND THE PROCESS TO 
BE FATALLY FLAWED 
In the High Court judgment (Normandien Farms (Pty) Limited v 
South African Agency for Promotion of Petroleum and 
Exploitation SOC Limited (2017) ZAWCHC 53 (3 May 2017), 
Dlodlo J set aside the steps taken by PASA on the basis that 
PASA and the Applicant had failed to comply with procedural 
requirements associated with the EIA process and ultimately 
interdicted the Applicant from lodging their EIR and EMPr for 
consideration for an environmental authorisation. The Applicant 
subsequently applied for leave to appeal the High Court order 
and effectively suspended the order as per section 18(1) of the 
Superior Courts Act 10 of 2013. The Applicant thereafter lodged 
their application (EIR and EMPr) for decision-making while the 
suspension persisted and a decision was taken by the DMR and 
PASA. Despite the clear abuse of the appeal process by the 
Applicant, it must be noted that a High Court found the process 
to be fatally flawed as certain landowners were not notified of the 
application and thus were not given a proper opportunity to 
participate in the community engagement. Notwithstanding the 
effect of the appeal on the court order, the decision by the court 

Judge Dlodlo granted leave to appeal the 
judgment on 14 December 2017. 

The applicant acted within its rights by lodging the 
EIR and EMPr. Section 18(1) of the Superior 
Courts Act, 2013 provides that the operation and 
execution of an decision which is the subject to an 
application for leave to appeal, or of an appeal, is 
suspended pending the decision of the application 
or appeal.  The applicant believes that it has good 
prospects of success in these appeal proceedings 
and thus elected to act in accordance with the 
rights granted to it by the Act.t. 
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still holds persuasive value – namely that an independent 
judiciary found the process to be flawed and the landowners 
rights to be prejudiced. It follows that it is particularly concerning 
that in the Reasons for Decision, the decision-maker  -  being 
DMR and PASA -  who were both respondents in the above 
judgment and found to have been procedurally non-compliant, 
raise the issue of procedural non-compliance (which was the 
subject of the above judgment) and find in their own favour! In 
other words, a court had ruled that the process was fatally 
flawed and then, while the order was suspended, the DMR and 
PASA subjectively ruled that the process was satisfactory, 
accordingly ruling in their own favour. This is a blatant indicator 
of bias on the part of the decision-maker and on this ground 
alone; the environmental authorisation should be set aside. 

317 Endangered 
Wildlife Trust 

4. BIODIVERSITY AND WATER RESOURCE IMPACTS  
The northern KwaZulu-Natal region is rich in biodiversity. It 
contains several areas that are Critical Biodiversity Areas which 
are irreplaceable (to the west adjacent to the Drakensberg, and 
in the Vryheid area towards the east. There are also many areas 
which are deemed optimal for biodiversity conservation, and 
some formal protected areas (Chelmsford Dam and the Ncandu 
area).  The entire area contains significant numbers of NFEPA 
wetlands and water supply areas, as the Eastern Escarpment of 
the Drakensberg is a major watershed and provides water to 
many of South Africa’s citizens. Exploration and gas extraction in 
these areas will certainly threaten this vital supply of clean and 
plentiful water to much of South Africa’s people. This is a key 
factor in this national time of drought. Furthermore, exploration 
and mining activities in this area will affect its ability to deliver 
vital ecosystem services to society, including fertile soil 
(agricultural products and food security), natural products for 
harvest and use in traditional medicine and practices, water for 
drinking and recreation, protection from floods, as well as clean 
air and carbon sequestration. All of these factors have major 
economic and human health and safety implications. 
The region furthermore is home to many endangered plant and 

The presence of such habitats, related 
biodiversity, and their conservation status (e.g. 
CBA, NFEPA etc.) as well as species of 
conservation concern and the water production 
value is documented in the EIR (refer to Section 
5.1). 

The impact assessment (EIR produced by SLR) 
of the activities included as part of the application 
for environmental authorisation (e.g. desktop 
reviews and airborne surveys) concluded that 
neither of these activities would result in impacts 
on these habitats, local biodiversity or water 
resources.  
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animal species, including the endangered Oribi (Ourebia ourebi). 
Two important habitat types in the area include Northern KZN 
Mistbelt Grassland (Vulnerable) and Eastern Escarpment 
Mistbelt Forest (Endangered). The following endemics, Near-, 
Narrow- and KZN endemics exist in the area: Drakensberg 
Dwarf Currant, Searsia dracomontana moffett (near threatened, 
near endemic), Pearlrose's spined millipede, Zinophora pearlae 
(endemic to KZN), Bourquin’s earthworm, Proandricus bourquini 
(endemic to KZN), Dwarf chameleon, Bradypodian spp.  
(endemic to KZN), Drakensberg tail-wagger Sheldonia 
transvaalensis  (Near-endemic to KZN), White-haired robber fly, 
Hypenetes argothrix    (endemic to KZN). 
Examples of vulnerable ecosystems found in this potential area 
of exploration for oil and gas in northern KwaZulu-Natal include: 
Eastern Temperate Freshwater Wetlands (Reference: AZF 3), 
Chelmsford Grasslands (Reference: KZN 45) and Chelmsford 
North Grasslands (Reference: KZN 46). It is best to exclude all 
activities within these vulnerable ecosystems. 
The granting of this authorisation is likely have potentially severe 
detrimental impacts on local communities’ water and food 
security, but they will not derive any benefits from employment at 
this stage. The exploration process will not offer jobs or 
livelihood improvements to local communities. 
The decision by the DMR did not take into account the following: 
a. The area is located within an area that is a priority for 
water production due to its high water yield. 
b. The effect that the intended development could pose 
to surface water as well as ground water.  
c. The irreplaceability of the grassland habitat found 
within the application area. 
That there is no established need and desirability for this type of 
activity, especially with substantial renewable energy resources 
as we have in SA. 

 

 

 

 

 

 

 

 

 

 

 

 

In terms of national policy, oil and gas do have a 
role to play in South Africa’s energy mix, although 
the extent of the role is uncertain because of 
limited knowledge on the resource (refer to 
section 4.3.2 of the EIR). Exploration is a 
prerequisite to determine if a resource exists and 
if extraction might be possible and is therefore 
considered a need in this regard.    

317 Endangered 
Wildlife Trust 

5. CONCLUDING REMARKS  
The EWT is actively involved with conservation of grasslands 
and associated species found within the affected northern region 

The impact assessment (EIR produced by SLR) 
of the activities included as part of the application 
for environmental authorisation (e.g. desktop 
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of the KwaZulu-Natal province. With less than 2.5 % of South 
Africa’s grassland biome being protected, we hereby request 
that the Environmental Authorisation be withdrawn pending the 
outcome of this appeal. 

reviews and airborne surveys) concluded that 
neither of these activities would result in impacts 
on the grassland habitats or the associated 
species. 

295 Bakoena 
Traditional 
Council 

2. NO PROPER NOTICE OR DOCUMENTS IN 
SESOTHO – SEVERE PREJUDICE TO RURAL 
ILLITERATE POPULATION 

 
a. The Appellant’s community is Sotho speaking. This 

community occupies more than half of the area under 
application. All notices, the Environmental Impact 
Assessment and all other documentation (amounting to 
hundreds of pages) have been in English and so are not 
capable of being properly understood by community 
members, even if they had been made available.  

b. No attempt whatsoever has been made to make the 
technical documentation contained in the EIA 
understandable to us, Sotho Speakers.  

 
c. Regulation 40(2) to NEMA dictates that the applicant  

“must provide access to all information that reasonably 
has or may have the potential to influence any decision 
with regard to an application ….and must include 
consultation with …. (d) all potential, or, where relevant, 
registered interested and affected parties. (my emphasis).  
 

Given the fact that the information available was in a language 
not familiar to the majority of the population of the area under 
application, I submit that this peremptory regulation has not been 
complied with and the I&APs have not been provided with such 
information or consulted with in any meaningful sense. 

a. The appellant is incorrect in stating that “all 
notices, the EIA and other documents have been 
in English”. The Background Information 
Document distributed for the project was available 
to I&APs in English, Sotho and Xhosa. 
Translators (Sotho and Xhosa) were available at 
all of the pubic and community meetings 
(although only Sotho was available at the 1st 
public meeting).  The executive summary of the 
Scoping and EIA reports were available to I&APs 
in English, Sotho and Xhosa.  

The public participation method for the EIA 
process is fully described in the Scoping and EIA 
reports prepared by SLR. Refer to Box 4 and 5 in 
the EIR for a summary thereof. 

 

 

295 Bakoena 
Traditional 

2. NO PROPER NOTICE GIVEN 
 

a. The prescribed manner for the designated agency (i.e. 

Matters relating to actions required of PASA in 
terms of Section 10 of the MPRDA fall outside of 
the scope of the EIA process. Such actions were 
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Council PASA) to give notice in terms of Section 10 of the MPRDA 
is set out in Regulation 3 of the MPRD Regulations (GN R 
527 of April 2004). In terms of s2.2.1 of the EIR, “PASA 
has confirmed to SLR that, in respect of this application, 
they placed a notice on a notice board at their office and in 
the Magistrate's Court in the magisterial district applicable 
to the land in question.” 
 

b. The notices calling for comment on the process and 
application were not exhibited in the Magistrates Court 
having jurisdiction over the area of the application. PASA 
is alleged to have sent the Notices to the Courts in Mt 
Fletcher and Matatiele. Neither have jurisdiction over the 
Magisterial District of Matatiele, which has its seat at 
Maluti. The Magistrate’s Court at Matatiele itself has 
jurisdiction over the magisterial area of Mount Currie, 
which area falls outside of the area under application.  
 

c. I dispute that the Notices were ever exhibited at the two 
relevant Magistrate’s Court (Mount Fletcher and Maluti) 
and note that the Applicant never put up proof of this in the 
EIR. 

I suggest that, as the DA never required this proof of the 
Applicant that the DA did not properly apply its mind to whether 
adequate notices had been given to Affected Communities. 

thus not reported on in the Scoping or EIA 
reports.  

Refer to the response provided to Point 1 in Table 
3 for further details. 

295 Bakoena 
Traditional 
Council 

3. NO OPPORTUNITY TO COMMENT 
 

a. Regulation 40(1) of the NEMA regulations demands that 
Interested and Affected Parties (I&APs) must be afforded 
30 days to submit comments on the EIA and EMPr.  

1. Rhino lodged an application for an exploration right 
(ER) on the 22nd May 2015 (ref: 12/3/295 ER) with 
PASA. Rhino alleges that the EIR was distributed 
for comment for a 30 day period from the 12/8/2016 
to the 13/9/2016. They allege that the EIR was 

a. The legislative point is noted. 

The public participation method for the EIA 
process is fully described in the Scoping and EIA 
reports prepared by SLR. Refer to Box 4 and 5 in 
the EIR for a summary thereof. 

The SLR website was only one of the 
mechanisms used to make the documents 
available for public review.  Hard copies of the 
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available on a website. Appellant is a registered 
I&AP and was not advised of this, and in any event 
has no access to the internet. The EIR was not 
available in Sotho. The EIR was apparently 
available in hardcopy at the “Maluti Magistrates 
Court being at 101 Main Street, Matatiele”. The 
Maluti Magistrates Court (which has jurisdiction 
over the area under application) is not in Matatiele 
at all. There were apparently other hardcopies 
available at other locations yet appellant was never 
advised of this.  

reports were placed at various locations. The 
reports were also made available in hard copy or 
electronically to I&APs who requested them. 
Copies of the Scoping and EIA reports were hand 
delivered by SLR staff to the Lebenya, Amahlubi, 
Moshesh and Sibi Traditional Authorities. The 
delivery included 20+ copies of the executive 
summary in both Sotho and Xhosa.  

Where receptive, effort was made to discuss the 
content of the reports with the Chief or their 
representative. 

The EIR was available at the Maluti Magistrates 
Court. Regrettably the physical address of the 
Maluti Magistrates Court was presented 
incorrectly in the notice. 

295 Bakoena 
Traditional 
Council 

4. NO NOTICES TO OWNERS & OCCUPIERS 
 
a. I have seen that the application relates to a number of 

properties yet further note that the owners and occupiers 
of such properties have not been notified of the 
application. They are obviously interested parties who are 
probably not notified of these proceedings. 

 

a. Notices were distributed to all land owners who 
were identified and for whom contact details could 
be sourced.  

Land owner names were identified by the 
applicant’s surveyor. Attempts to source contact 
information for the land owners included Windeed 
searches as well as various other searches 
(internet, yellow pages, telephone books, 
requests to municipal rate payer records, other 
EIA databases etc.). The applicant appointed a 
legal services firm to make application to the 
Masters office of the relevant courts for contact 
information for trusts that are land owners within 
the application area.  

SLR’s records indicate that 42 of the 45 land 
owners were sent notices.  Despite the efforts 
made, SLR was unable to identify sufficient 
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details of the three other owners and thus they 
could not be notified.  

It is considered highly unlikely that most land 
owners would have remained unaware of the 
application. The reasons for this being that, in 
addition to the efforts made as part of the public 
participation process, the application and EIA 
process: 

- received significant coverage in local and 
regional newspapers over a period of a few 
months; 

- were the subject of a number of social media 
campaigns and web-based petitions; 

- were  opposed by a number of interest 
groups with many private, corporate, 
organisation and  land owner members  

- were opposed by a number of farmers’ 
unions that represent land owners.     

The application and EIA process thus had a high 
public profile at the time and, with a few possible 
exceptions,  most land owners would have had 
knowledge of it. 

295 Bakoena 
Traditional 
Council 

 
b. I am aware that the store sites in the Bakoena area all 

enjoy separate title. Without limitation, these stores include 
Paballong Store, Siqhobong Store, Thaba Chicha Store, 
and Manoaloneng Store.  
 

c. I am advised that it was incumbent on Rhino Oil & Gas to 
have submitted copies of the title deeds for all properties 
over which they intend conduct their activity. (see para 2.2, 
p2.1 of the EIR) I have seen no such copies of the store 
title deeds in the EIR. I submit that the purpose of this 

b. The property and land owner information for 
the application area included a number of named 
trading sites (Verona, Mapfontein, Queen’s 
Mercy, Mparana and Blackfountain). The owners 
of these properties were notified of the EIA 
process. The Paballong, Siqhobong, Thaba 
Chicha and Manoaloneng Stores were not 
included in the list. 

c. The provision of title deeds to PASA is a 
requirement of the MPRDA and falls outside of 
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requirement is to ensure that the owners and occupiers of 
the properties have been specifically notified of Rhino’s 
intentions. 

 
d. My enquiries reveal that notice was not given to the store 

owners in question. I note that the Applicant did not put up 
any proof of such notice in any event, notwithstanding that 
same should have been.  

The notices disclosed in the EIR indicate that no bona fide 
attempt was made to communicate the intentions of Rhino Oil 
and gas to the store owners or the occupiers of the traditional 
land occupiers in the area. The occupants are largely illiterate, 
unsophisticated, rural people who mostly do not possess 
smartphones or have internet access. A3 posters attached to a 
poles or fences next to the R56 on the edge of the 109 000 ha 
area mentioned in the Scoping report were inadequate. It is 
noteworthy that their alleged notifications on a few access roads 
to our area on the R56 (which is not the only access road) would 
not practically be read by community members travelling 
predominantly in public taxis past them. The trip to the far 
outlying areas takes in excess of 2 hours. There is no reason for 
the taxi drivers to stop even if they (the drivers) happen to see 
such notices. 

the scope of the Scoping and EIA process. Hence 
copies of the title deeds were not included in the 
EIR. 

d. Notices were sent to the trading sites as 
indicated in b above. Proof of same was not 
included in the Scoping or EIA reports as it is not 
required by the EIA Regulations, 2014.   

It is not correct that no attempt was made to 
communicate the intentions of the project to the 
wider rural population. Significant effort was 
undertaken to ensure that all potentially interested 
and affected parties were aware of the project 
and EIA process. The methods used to make 
potentially interested and affected parties aware 
of the project and EIA process are described in 
the Scoping and EIA reports. Refer to Box 4 and 
5 in the EIR for a summary thereof. The methods 
used include:  

- Notices sent to land owners; 
- Many site notices were placed (both in the 

area and at locations in nearby towns);  
- Press advertisements were placed (on three 

separate occasions – including some in local 
languages);  

- Radio notices were placed (in local 
languages);  

- A notice was placed in the government 
gazette;  

- Various representatives of the communities 
including the Traditional Authorities, 
municipal officials and ward councillors were 
informed of the project; 

- Information sharing meetings were held with 
many of these representatives;  and  
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- The representatives were provided with the 
documents and reports during the public 
consultation process.   

The poster that is referred to in the submission 
was just one of various options that were used to 
communicate the project to the wider area. 

Consultation meetings were arranged with the 
Lebenya, Amahlubi, Moshesh and Sibi Traditional 
Authorities during both the Scoping and EIA 
phases. The format of these meetings was left to 
the Chief’s discretion with some electing to only 
have their senior council/headmen there and 
others inviting the local community. Certain of the 
Chiefs cancelled these meetings at the last 
minute. 

Copies of the Scoping and EIA reports were hand 
delivered by SLR staff to the four Traditional 
Authorities. The delivery included 20+ copies of 
the executive summary in both Sotho and Xhosa. 
Where receptive, effort was made to discuss the 
content of the reports with the Chief or their 
representative. 

295 Bakoena 
Traditional 
Council 

6 NO CONSULTATON WITH THE BAKOENA 
COMMUNITY 

 
a. There has been no public consultative process involving 

the Bakoena Traditional Council notwithstanding that we 
control more than half of the area under application and 
have 72 villages under our authority. All attempts to 
communicate with the Applicant have been met with 
arrogance and rudeness.  

It is false that there was no consultation process 
with the Bakoena Traditional Council. As 
indicated in the I&AP database there are a 
number of representatives of the Bakoena 
Traditional Council who were consulted.  

Consultation meetings were arranged with the 
Lebenya, Amahlubi, Moshesh and Sibi Traditional 
Authorities during both the Scoping and EIA 
phases. The date, location and format of these 
meetings was left to the Chief’s discretion with 
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some electing to only have their senior 
council/headmen there and others inviting the 
local community. Certain of the Chiefs cancelled 
these meetings at the last minute despite the 
arrangements having been confirmed. 

Copies of the Scoping and EIA reports were hand 
delivered by SLR staff to the Traditional 
Authorities. The delivery included 20+ copies of 
the executive summary in both Sotho and Xhosa. 
Where receptive, effort was made to discuss the 
content of the reports with the Chief or their 
representative. 

295 Bakoena 
Traditional 
Council 

8. NO PUBLICATION OF APPLICATION LODGED:  
APPLICATION LAPSED AUTOMATICALLY 

 
b) S10(1)(a) of the MPRDA dictates in peremptory terms that 

“within 14 days of accepting an application lodged in terms 
of s79 of PASA must make known and publish this fact in 
the prescribed manner”. The manner of publication is set 
out in regulation 3, a regulation made in terms of s107 of 
the MPRDA. 

 
c)  The application was lodged on the 22 May 2015. (p2.2 of 

EIR). 
 
d) The notices in terms of s79 were allegedly sent to two 

Magistrates Courts in Matatiele and Mt Fletcher by PASA, 
yet no proof was put up in the application that the notices 
were exhibited by the authorities at the Courts. 

 
e)  The EIR is, furthermore silent as to when these notices 

might have been exhibited at the Magistrates Courts in 
any event. 

 
f) It was, accordingly impossible for the DA to have 

Matters relating to actions required of PASA in 
terms of Section 10 of the MPRDA fall outside of 
the scope of the EIA process. Such actions were 
thus not reported on in the Scoping or EIA 
reports.  

Refer to the response provided to Point 1 in Table 
3 for further details. 
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assessed whether the Applicant complied with s10 
aforesaid. 

 
g) From the expiry of the 14 day period aforesaid, it appears 

that it became impossible for s10 to be complied with. 
Applicant alleges having sent the Notices to the Courts in 
Mt Fletcher and Matatiele. Neither have jurisdiction over 
the Magisterial District of Matatiele, which has its seat at 
Maluti. The latter portion of the area under application is 
situated in the Matatiele Magisterial District.  

 
h) The Magistrate’s Court at Matatiele town itself has 

jurisdiction over the magisterial area of Mount Currie, 
which area falls outside of the area under application. 
Notification in this Court, then, even if it did happen is 
irrelevant. 

 
i) Enquiries , furthermore of the Clerks of Court and Chief 

Magistrates (Sello Mokotjo of Maluti and Joseph 
Serfontein of Mt Fletcher) reveal that none of these 
officials recall seeing any such notices exhibited at their 
Magistrate’s Courts in any event. Notably Rhino Oil and 
Gas applicant does not put up confirmation that any of its 
Notices have been exhibited at any Magistrates’ Court. 

 

I submit that no notice was exhibited by PASA at the Maluti 
Court, which Court has jurisdiction over the larger portion of the 
land under application.  

295 Amahlubi 
Traditional 
Council 

3. NO PROPER NOTICE OR DOCUMENTS IN 
SESOTHO – SEVERE PREJUDICE TO RURAL 
ILLITERATE POPULATION 

 
a. The Appellant’s community is Sesotho speaking. All 

notices, the Environmental Impact Assessment and all 
other documentation (amounting to hundreds of pages) 

The appellant is incorrect in stating that “all 
notices, the EIA and other documents have been 
in English”. The Background Information 
Document distributed for the project was available 
in Sotho and Xhosa. Translators (Sotho and 
Xhosa) were available at all of the pubic and 
community meetings (although only Sotho 
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have been in English and so are not capable of being 
properly understood by community members, even if they 
had been made available.  

b. No attempt whatsoever has been made to make the 
technical documentation contained in the EIA 
understandable to us, Sotho Speakers.  

 
c. Regulation 40(2) to NEMA dictates that the applicant  

“must provide access to all information that reasonably 
has or may have the potential to influence any decision 
with regard to an application ….and must include 
consultation with …. (d) all potential, or, where relevant, 
registered interested and affected parties. (my emphasis).  
 

Given the fact that the information available was in a language 
not familiar to the majority of the population of the area under 
application, I submit that this peremptory regulation has not been 
complied with and the I&APs have not been provided with such 
information or consulted with in any meaningful sense. 

translation was available at the 1st public 
meeting).  The executive summary of the Scoping 
and EIA reports were provided in Sotho and 
Xhosa.  

The public participation method for the EIA 
process is fully described in the Scoping and EIA 
reports prepared by SLR. Refer to Box 4 and 5 in 
the EIR for a summary thereof. 

 

295 Nicky Mcleod 1. EIR IGNORED RELEVENT CONSULTATION GUIDELINES  
a. S24O(1)(viii) of NEMA enjoins the Minister to take into 
account “any guidelines, departmental policies, and 
environmental management instruments that have been adopted 
in the prescribed manner by the Minister or MEC, with the 
concurrence of the Minister, and any other information in the 
possession of the competent authority that are relevant to the 
application”.  
b. Regulation 40(1) of the NEMA regulations demands that 
Interested and Affected Parties (I&APs) must be afforded 30 
days to submit comments on the EIA and EMPr.  
c. The pre-amble to the Directive issued in terms of the MPRDA 
states that the government acknowledges the importance of 
communities being involved in the mining process from the 
earliest stages of the application process for prospecting. This 
involves communities being consulted and informed on any 

The public consultation process that was 
undertaken is described in the Scoping and EIA 
reports. Refer to Box 4 and 5 in the EIR for a 
summary thereof. I&APs were provided with 30-
day periods to comment on both the Scoping and 
EIR reports. 

The comments submitted by the UCPP on the 
draft EIA report, submitted on 13 September 
2016, are recorded in the EIR. Please refer to 
Table 3-5 titled Comments and Response 
Specifically on Review of the EIR (see point 2.10 
onwards). The  

All comments and objections received from I&APs 
were documented and included in the Scoping 
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mining activities in their area. The preamble points out that the 
consultation process is integral to the fairness of the process 
due to the fact that the process cannot be fair is the 
administrator did not have regard to the consultation process in 
order to assess whether the consultation was sufficient to render 
the grant of the application procedurally fair.  
d. We submitted comments within such timeframes in response 
to both the scoping report and draft EIR, and these are not 
included in the final EIA report submitted by SLR on behalf of 
Rhino to PASA, according to the hard copy made available. 

and EIR reports prepared by SLR. The EIA 
process did not attempt to address objections that 
related to activities which did not form part of the 
proposed exploration work programme (e.g. 
desktop and airborne surveys). This approach is 
as per the requirements of NEMA and was 
confirmed with PASA. The rationale for this 
approach was provided to I&APs in the Scoping 
and EIA reports.  

The public objection to the project and the EIA 
process were documented in multiple places in 
the Scoping and EIA reports (refer to the Box 4, 
Table 3-2, Table 3-5, Table 3-6 and Sections 6.3, 
7.2.1, 7.2.2.4 and 7.7 in the EIR). By way of 
example, this included statements such “The 
great majority of I&APs that have participated in 
the EIA process have expressed their opposition 
to all forms of oil and gas exploration in South 
Africa and to this application in particular”. 

295 Nicky Mcleod 2. NO PROPER NOTICE OR DOCUMENTS IN SESOTHO or 
XHOSA – SEVERE PREJUDICE TO RURAL ILLITERATE 
POPULATION  
a. No attempt has been made to make the technical 
documentation contained in the EIA understandable to local 
Sotho and Xhosa Speakers, other than a very cursory 
background information document at the outset.  
b. Regulation 40(2) to NEMA dictates that the applicant “must 
provide access to all information that reasonably has or may 
have the potential to influence any decision with regard to an 
application ….and must include consultation with …. (d) all 
potential, or, where relevant, registered interested and affected 
parties. Regulations 41 (2)(e) and 44 (2) also make reference to 
using reasonable alternative methods to notify, and record 
commentary by, people who may be unable to participate due to 
illiteracy, disability or any other disadvantage.  

The public consultation process that was 
undertaken is described in the Scoping and EIA 
reports. Refer to Box 4 and 5 in the EIR for a 
summary. 

The Background Information Document 
distributed for the project was available to I&APs 
in English, Sotho and Xhosa.  

Translators (Sotho and Xhosa) were available at 
all of the pubic and community meetings 
(although only Sotho translation was available at 
the 1st public meeting).   

The executive summary of the Scoping and EIA 
reports were available to I&APs in English, Sotho 
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c. Given the fact that the information available was in a language 
not familiar to the majority of the population of the area under 
application, we submit that this peremptory regulation has not 
been complied with and the I&APs have not been provided with 
such information or consulted with in any meaningful sense.  

and Xhosa. 

Consultation meetings were arranged with the 
Lebenya, Amahlubi, Moshesh and Sibi Traditional 
Authorities during both the Scoping and EIA 
phases. The format of these meetings was left to 
the Chief’s discretion with some electing to only 
have their senior council/headmen there and 
others inviting the local community. Certain of the 
Chiefs cancelled these meetings at the last 
minute. 

Copies of the Scoping and EIA reports were hand 
delivered by SLR staff to the four Traditional 
Authorities. The delivery included 20+ copies of 
the executive summary in both Sotho and Xhosa. 
Where receptive, effort was made to discuss the 
content of the reports with the Chief or their 
representative. 

295 Nicky Mcleod 3. NO NOTICES TO OWNERS & OCCUPIERS  
a. We have seen that the application relates to a number of 
properties yet further note that the owners and occupiers of 
many such properties have not been notified of the application. 
They are obviously interested parties who are probably not 
notified of these proceedings.  
4. No bona fide attempt was made to communicate the 
intentions of Rhino Oil and gas to the wider rural population who 
mostly do not possess smartphones or have internet access. 
The A3 poster attached to a single pole next to the R56 on the 
edge of the 109 000 ha area mentioned in the Scoping report 
was not in a location that would have been passed in going from 
the market centre of Matatiele to our farming area in any event. 
The area is accessed by 20 or 30 district roads and when one is 
travelling on them realistically one does not stop to look at a 
single fluttering paper on a fence post.  

a. Notices were distributed to all land owners who 
were identified and for whom contact details could 
be sourced.  

Land owner names were identified by the 
applicant’s surveyor. Attempts to source contact 
information for the land owners included Windeed 
searches as well as various other searches 
(internet, yellow pages, telephone books, 
requests to municipal rate payer records, other 
EIA databases etc.). The applicant appointed a 
legal services firm to make application to the 
Masters office of the relevant courts for contact 
information for trusts that are land owners within 
the application area.  

SLR’s records indicate that 42 of the 45 land 
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owners were sent notices. Despite the efforts 
made, SLR was unable to identify sufficient 
details of the three other owners and thus they 
could not be notified.  

4. It is not correct that no attempt was made to 
communicate the intentions of the project to the 
wider rural population. Significant effort was 
undertaken to ensure that all potentially interested 
and affected parties were aware of the project 
and EIA process. The methods used to make 
potentially interested and affected parties aware 
of the project and EIA process are described in 
the Scoping and EIA reports. Refer to Box 4 and 
5 in the EIR for a summary thereof. The methods 
used include:  

- Many site notices were placed (both in the 
area and at locations in nearby towns);  

- Press advertisements were placed (on three 
separate occasions – including some in local 
languages);  

- Radio notices were placed (in local 
languages);  

- A notice was placed in the government 
gazette;  

- Various representatives of the communities 
including the Traditional Authorities, 
municipal officials and ward councillors were 
informed of the project; 

- Information sharing meetings were held with 
many of these representatives;  and  

- The representatives were provided with the 
documents and reports during the public 
consultation process.   

The poster that is referred to in the submission 
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was just one of various options that were used to 
communicate the project to the wider area. 

Consultation meetings were arranged with the 
Lebenya, Amahlubi, Moshesh and Sibi Traditional 
Authorities during both the Scoping and EIA 
phases. The format of these meetings was left to 
the Chief’s discretion with some electing to only 
have their senior council/headmen there and 
others inviting the local community. Certain of the 
Chiefs cancelled these meetings at the last 
minute. 

Copies of the Scoping and EIA reports were hand 
delivered by SLR staff to the four Traditional 
Authorities. The delivery included 20+ copies of 
the executive summary in both Sotho and Xhosa. 
Where receptive, effort was made to discuss the 
content of the reports with the Chief or their 
representative.  

295 Nicky Mcleod 4. EIR IGNORED RELEVENT ENVIRONMENTAL GUIDELINES 
AND SUBMISSIONS MADE REGARDING POTENTIAL 
CUMULATIVE IMPACTS RESULTING FROM EXPLORATION  
a. The authorisation / ROD section 5.7.2 indicates that ‘rationale 
provided by the EAP in addressing concerns and objections 
related to future activities is satisfactory’. We strongly disagree 
with this statement, and propose that this contradicts the 
NEMA-founded precautionary principle, the pertinent guidelines 
for this process, and the constitutional rights of the affected 
residents to a clean and healthy environment.  
b. We further submit that the EIR is invalid based on ignoring 
biodiversity and water resource management guidelines 
and concerns. The Mining And Biodiversity Guidelines (2013) 
developed by SANBI and DMR aim to minimise impact of mining 
on country’s biodiversity, water security and ecosystem services. 
The guide indicates that ‘applications for mining activities in 

All objections that related to the exploration work 
programme proposed by Rhino Oil and Gas were 
considered and addressed by the EAP. 

Section 24(1) of the NEMA sets out that the 
potential consequences for or impacts on the 
environment of ‘listed activities’ must be 
considered, investigated, assessed and reported 
on.  A ‘listed activity’ is defined in NEMA as “an 
activity identified in terms of section 24(2)(a) and 
(d)”. In the case of exploration, the listed activity is 
“…any activity, including the operation of that 
activity, which requires an exploration right…”.  

The exploration work programme which Rhino Oil 
and Gas proposed, and for which environmental 
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Critical Biodiversity Areas (CBAs) and Protected Areas (PAs), as 
well as 1km buffer of NFEPAs (Freshwater priority areas), may 
constitute a fatal flaw or face serious limitations’, and mining in 
such areas may be considered out of place.  
c. The National Water Resource Strategy 2 (NWRS2) makes 
recommendations to protect strategic water sources areas 
(SWSAs) in the light of water scarcities and unknown 
climate changes, the upper Umzimvubu (target for ER295) 
being a key SWSAs, as shown in annexure 1 map.  
d. Maps and references were provided to the applicant’s EAP, 
SLR, including CBAs, PAs, SWSAs, groundwater supply zones, 
NFEPAs, as well as proposed stewardship sites to secure the 
watershed, but these have not been taken into account, other 
than excluding the Ongeluksnek Nature Reserve (a proclaimed 
PA) after this was discovered during scoping. No attention has 
been paid to IAPs responses regarding concerns based on the 
potential impacts on both surface and groundwater in this 
strategic water source area, in the public consultation response 
in the EIR final report. 

authorisation was granted, is limited to desktop 
studies and gravity gradiometry survey (described 
in Section 4.5 of the EIR). The scope of the EIA 
process was aligned to this exploration work 
programme. Thus the impact assessment could 
not give consideration to activities that were 
outside the scope  proposed by Rhino Oil and 
Gas.   

Similarly, the EIA process did not attempt to 
address objections that related to activities which 
did not form part of the proposed exploration work 
programme (e.g. desktop and airborne surveys). 
This approach is as per the requirements of 
NEMA and was confirmed with PASA. The 
rationale for this approach was provided to I&APs 
in the Scoping and EIA reports.  

b. and c. The presence of biodiversity and water 
resource features and the threat/conservation 
status of these were documented in the EIR (refer 
to Sections 5.1.6 and 5.1.8 amongst others). Use 
was made of the information provided by the 
UCPP where this augmented information from 
other sources. However, it was assessed in the 
EIR that as the FTG airborne survey would not 
pose significant risk to the environment the 
activities could be undertaken across all of the 
area despite the presence of such features.    

Should Rhino Oil and Gas propose to conduct 
additional exploration activities, this would need to 
be informed by a further application to PASA and 
a separate environmental impact assessment and 
authorisation process. That assessment process 
would have to demonstrate that the proposed 
activities would not result in significant detrimental 
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impacts in order to be granted the requisite 
authorisation.   

295 Nicky Mcleod 6. NO PUBLICATION OF APPLICATION LODGED: 
APPLICATION LAPSED AUTOMATICALLY  
a. The prescribed manner for the designated agency (i.e. PASA) 
to give notice in terms of Section 10 of the MPRDA is set out in 
Regulation 3 of the MPRDA Regulations (GN R 527 of April 
2004). In terms of s2.2.1 of the EIR, “PASA has confirmed to 
SLR that, in respect of this application, they placed a notice on a 
notice board at their office and in the Magistrate's Court in the 
magisterial district applicable to the land in question.”  
b. S10(1)(a) of the MPRDA dictates in peremptory terms that 
“within 14 days of accepting an application lodged in terms of 
s79 of PASA must make known and publish this fact in the 
prescribed manner”. The manner of publication is set out in 
regulation 3 , a regulation made in terms of s107 of the MPRDA. 
c. The application was lodged on the 22 May 2015. (p2.2 of 
EIR). a) The notices in terms of s79 were allegedly sent to two 
Magistrates Courts in Matatiele and Mt Fletcher by PASA, yet no 
proof was put up in the application that the notices were 
exhibited by the authorities at the Courts in any event. No proof 
of Gazette publication was provided by PASA, and it was 
subsequently discovered that the Gazette notice was published 
over 18 months later in December 2016. b) We submit that no 
notice was exhibited by PASA at the Maluti Court, which Court 
has jurisdiction over the larger portion of the land under 
application, nor was a Gazette notice was published within the 
required 14 day period. 

Matters relating to actions required of PASA in 
terms of Section 10 of the MPRDA fall outside of 
the scope of the EIA process. Such actions were 
thus not reported on in the Scoping or EIA 
reports.  

Refer to the response provided to Point 1 in Table 
3 for further details. 

 

295 Nicky Mcleod 8. IRRATIONAL DECISION BY DA WITH CONFLICT OF 
INTEREST, RESULTING IN IGNORING OF PRECAUTIONARY 
PRINCIPLE  
a. Regulation 18 of the Regulations to NEMA, Regulation 38282 
of the 4th December 2014 dictates that the competent authority 
must be guided by the two criteria, namely:-  
need and  

a. the legislative point is noted. 

In terms of national policy, oil and gas do have a 
role to play in South Africa’s energy mix, although 
the extent of the role is uncertain because of 
limited knowledge on the resource (refer to 
section 4.3.2 of the EIR). Exploration is a 
prerequisite to determine if a resource exists and 
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desirability of authorising the activity.  
b. There are many elements of the process of gas extraction 
from shale beds that are presently unknown. The impact on 
ground water quality, the impact of volatile gas leakage on stock 
and human fertility and the impact on surface  

if extraction might be possible and is therefore 
considered a need in this regard.   

b. The application for environmental authorisation 
by Rhino Oil and Gas did not include activities for 
the extraction of unconventional gas.  The 
approach by Rhino Oil and Gas is in line with the 
“precautionary principle” as it is only proposed to 
undertake a limited range of exploration activities.  

The nature of the proposed exploration activities 
(e.g. desktop reviews and airborne surveys) is 
such that details and risks of the activities are 
known. The impacts as suggested by the 
Appellant will not occur as a result of the 
proposed exploration activities. 

295 Dean Ricketts 2. Factors associated with the process that was followed 
by the applicant in obtaining authorisation:  

Although public partition meetings were held, at the meetings 
and beyond, there has always been a resounding NO! from the 
people of Matatiele Local Municipality, to gas and oil exploration 
and fracking in the Matatiele Local Municipality. A Manifesto (can 
be made available on request), drafted by the community of 
Matatiele, stated that they disapprove of any such project. I 
believe the approval of this project goes directly against the will 
of the people and is not representative of what the people in the 
municipality would like to see take place.  

 

All comments and objections received from I&APs 
were documented and included in the Scoping 
and EIR reports prepared by SLR.  

The public objection to the project and the EIA 
process were documented in multiple places in 
the Scoping and EIA reports (refer to the Box 4, 
Table 3-2, Table 3-5, Table 3-6 and Sections 6.3, 
7.2.1, 7.2.2.4 and 7.7 in the EIR). By way of 
example, this included statements such “The 
great majority of I&APs that have participated in 
the EIA process have expressed their opposition 
to all forms of oil and gas exploration in South 
Africa and to this application in particular”. 

 

295 Dean Ricketts Furthermore, I feel the process is flawed, unless it can be 
explaining otherwise. The application was submitted to PASA in 
November 2016. In terms of NEMA, the decision regarding the 
application needs to be taken within 107 days’ time period. The 
decision was only released in September 2017. No explanation 

Refer to the response provided to Point 6 in Table 
3. 
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was provide for the delay in the announcement of the decision. 

295 Dean Ricketts Factors associated with environmental impacts not taken into 
account by the department in refusing or authorising the 
application:  I do acknowledge that the first phase of the 
exploration process involves, what seems to be a fairly 
uninvasive method of survey, with only one of the few worry 
being the disturbance of bird of prey, from aerial interference. 
However, the application being broken into phases does raise 
some suspicions, in my opinion.  Once Phase 1 has been 
approved and conducted, it will create an expectation for the 
applicant, to have the rest of the phases approved too. These 
phases will be significantly more invasive. Furthermore, the 
Competent Department will feel obligated to approve the rest of 
the phases as the applicant would have incurred huge costs in 
the Phase 1 and could have legal grounds to ensure Phase 2 is 
approved. There are a myriads of environmental related risks 
involved in oil and gas exploration, some of which, specialists 
are not even certain of. When one starts tampering with water 
tables, ancient acquirers and releasing underground gas, of 
various chemical composition, it creates a huge health risk to 
community staying in the vicinity and communities further from 
that, not to mention the environmental implications. The stakes 
are just too high. There is always a fear, from experience, that 
once gas and oil abstraction takes place, or has taken place for 
some time, the company will either declare bankrupt or leave a 
landscape void of any reasonable rehabilitation. Besides the fact 
that rehabilitation might be conducted, it will be impossible to 
restore the landscape and its constitutes, even close to how they 
were originally found. Fracking, which is the end product of gas 
and oil exploration, has been band in many countries, including 
first world countries as a result of the risk uncertainties and 
experience first-hand the devastation left after oil and gas 
exploration.  

The MPRDA and NEMA require the separation of 
applications for exploration and production. The 
approach by Rhino Oil and Gas is in line with the 
“precautionary principle” as it is only proposed to 
undertake a limited range of exploration activities. 

Future phases cannot simply be approved but will 
be subject to the applicant complying with the 
relevant legislation. Should Rhino Oil and Gas 
propose to conduct additional exploration 
activities, this would need to be informed by a 
further application to PASA and a separate 
environmental impact assessment and 
authorisation process. That assessment process 
would have to demonstrate that the proposed 
activities would not result in significant detrimental 
impacts in order to be granted the requisite 
authorisation. 

 

295 Dean Ricketts The Matatiele Local Municipality is predominantly a farming 
community, with land users, being directly dependent on ground 

The nature of the Matatiele Local Municipality is 
noted. The UCPP has provided information on 
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water and the landscape for their subsistence and to earn a 
living through cropping and grazing. There are a number of 
community benefiting greatly from land restoration and livestock 
inititives, facilitated  by members of the Umzimvubu Catchment 
Partnership Programme (www.umzimvubu.org.za), a collective 
of government and non-government organisations. If this 
application is allowed to go through, it could lead to those 
benefits being lost, the money invested in the area being wasted 
and  programme collapsing. 

their undertakings. 

The application for environmental authorisation by 
Rhino Oil and Gas did not include activities for the 
extraction of unconventional gas.  The impacts as 
suggested by the Appellant will not occur as a 
result of the proposed exploration activities. 

295 Dean Ricketts Agreement to activity proceeding if your concerns can be 
addressed by rectifying the process or mitigating or eliminating 
the impacts of the activity: There are no known safe mitigation 
methods, once fracking takes place or at least the more invasive 
phases of the exploration process. Fracking is a fairly new field 
of science, well especially in South Africa and in some cases still 
experiential, with new cases of human health and environmental 
issues coming to light more and more. 

The application for environmental authorisation by 
Rhino Oil and Gas did not include activities for the 
extraction of unconventional gas.   

Should Rhino Oil and Gas propose to conduct 
additional exploration activities, this would need to 
be informed by a further application to PASA and 
a separate environmental impact assessment and 
authorisation process. That assessment process 
would have to demonstrate that the proposed 
activities would not result in significant detrimental 
impacts in order to be granted the requisite 
authorisation. 

 

295 Dean Ricketts Fundamentally opposed to any development activity on the site: 
As long the development activity is sustainable, agree to by 
communities affected in the Matatiele Local Municipality and is in 
line with environmental policies and frameworks for the area 

Noted  

295 Dean Ricketts Objection in principle against the development: I see the 
exploration process and the possibility of fracking being 
unsustainable and at the determent of the natural environment 
and human habitants of the area. 

This view is noted  

294, 295, 
317, 318 

Heidi Dinan 1. As a precaution against the environmental impacts of 
unconventional gas extraction, which cannot be predicted 
or undone, I object to any activity that may lead to 

The application for environmental authorisation by 
Rhino Oil and Gas did not include activities for the 
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extraction, including any form of exploration.  Other 
countries have, wisely, banned all forms of fracking due to 
environmental and health risks.    

extraction of unconventional gas.  

Should Rhino Oil and Gas propose to conduct 
any other exploration activities, this would 
necessitate a further application to PASA and a 
separate environmental impact assessment and 
authorisation process in terms of NEMA. Such 
process would have to assess the impacts of the 
activities that were proposed and determine the 
significance of these. 

294, 295, 
317, 318 

Heidi Dinan 2. Nowhere in the world, has fracking taken place with no 
negative impact on the environment and/or human health.  It 
impacts on our constitutional right to a safe and healthy 
environment, and should also provide the same for ecosystems 
and wildlife. 

The application for environmental authorisation by 
Rhino Oil and Gas did not include activities for the 
extraction of unconventional gas.  

The nature of the proposed exploration activities 
(e.g. desktop reviews and airborne surveys) is 
such that the assessment of the impacts 
concluded that “the impacts of proposed 
exploration activities would be extremely limited in 
extent, widely dispersed, of very short duration 
and very low intensity and would therefore have 
very low significance”. 

 

294, 295, 
317, 318 

Heidi Dinan  3.   The potential fracking threatens water security, ecosystems, 
agriculture and environmental health.  The short-term 
employment opportunities have a limited time frame and are not 
extensive, but the long-term loss of employment due to 
agricultural and environmental (and tourism) degradation, is 
permanent and potentially huge 

The application for environmental authorisation by 
Rhino Oil and Gas did not include activities that 
would consume water or impact water quality, 
ecosystems or agriculture. 

The impact assessment (EIR produced by SLR) 
of the activities included as part of the application 
for environmental authorisation (e.g. desktop 
reviews and airborne surveys) concluded that “the 
impacts of proposed exploration activities would 
be extremely limited in extent, widely dispersed, 
of very short duration and very low intensity and 
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would therefore have very low significance”. 

294, 295, 
317, 318 

Heidi Dinan 4. It is not viable to explore this potentially dangerous source of 
energy when there are many low-impact and renewable options 
of energy generation available, which are also becoming more 
and more affordable. 

In terms of national policy, oil and gas have a role 
to play in South Africa’s energy mix, although the 
extent of the role is uncertain because of limited 
knowledge on the resource (refer to section 4.3.2 
of the EIR). Exploration is a prerequisite to 
determine if a resource exists and if extraction 
might be possible and is therefore considered a 
need in this regard. 

 

294, 295, 
317, 318 

Heidi Dinan 5. Various scientific bodies and community groups have stated 
their concerns from a scientific, health and safety, water security 
and legal point of view on many occasions.  However, the priority 
seems to favour the few who are lined up to make a quick buck 
from the detrimental exploitation of the land that provides an 
irreplaceable and crucial resource. 

Rhino Oil and Gas is certain that the proposed 
exploration activities (desktop reviews and 
airborne surveys) can be undertaken safely and 
without significant risk to people or the 
environment. 

 

317 Peter David 
Salmon 
(Kwazuluvet) 

1. Destruction of Natural Resources. The application for environmental authorisation by 
Rhino Oil and Gas did not include activities that 
would result in disturbances to natural resources. 

 

317 Peter David 
Salmon 
(Kwazuluvet) 

2. Pollution of boreholes and river water used for people 
and animals on farms. 

The application for environmental authorisation by 
Rhino Oil and Gas did not include activities that 
would result in disturbances to ground or surface 
water quality. 

 

318 Werner van Wyk 1. Serious air and noise pollution. Reduction to property 
values not considered. 

The noise generated by a light aircraft flying at a 
low altitude (approximately 100 magl) could be a 
nuisance to or result in the localised disturbance 
of a receptor. No health impacts (such as loss of 
hearing or increased blood pressure) are 
anticipated based on the proposed FTG survey. 
Although aircraft noise would increase noise 
levels in what are largely quiet rural and 
agricultural areas, only a slight disturbance or 
nuisance is anticipated (i.e. low intensity). Based 
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on these considerations and the fact that 
disturbances from light aircraft are not uncommon 
with a multitude of light aircraft working in and 
traversing the region, the significance of this 
impact is considered to be very low before and 
after mitigation. 

No impact on property values is anticipated.  

318 Werner van Wyk 2.River water pollution. 

Environmental effect on Taaibos disregarded as per the 
environmental study report done by Golder. 

Various Vlei areas will be affected negatively. 

The application for environmental authorisation by 
Rhino Oil and Gas did not include activities that 
would result in disturbances to rivers, wetlands or 
water quality. 

 

318 Werner van Wyk 3.   28 Bird species would be affected of which 2 listed as 
endangered bird species – Secretary and Grass Owls 
completely disregarded. 

The application for environmental authorisation by 
Rhino Oil and Gas did not include activities that 
would result in direct disturbances to avifaunal 
habitat. The flying of a light aircraft to undertake 
an FTG survey is not anticipated to have any 
impact of significance on the biophysical 
environment. Overpass flights of light aircraft are 
not uncommon over the region, even protected 
areas. Other than a momentary flight response, it 
is estimated that the impact of noise on wildlife 
would be insignificant. 

 

318 Werner van Wyk 4. Wildlife animals will be negatively affected by mining 
activities. 

The application for environmental authorisation by 
Rhino Oil and Gas did not include activities that 
would result in direct disturbances to wildlife 
habitat. The flying of a light aircraft to undertake 
an FTG survey is not anticipated to have any 
impact of significance on the biophysical 
environment. Overpass flights of light aircraft are 
not uncommon over the region, even protected 
areas. Other than a momentary flight response, it 
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is estimated that the impact of noise on wildlife 
would be insignificant. 

318 Werner van Wyk 5. Two plants on IUCN red data list as endangered 
concern but it was disregarded – boophanedisticha and 
hypoxiisHemerollidae 

The application for environmental authorisation by 
Rhino Oil and Gas did not include activities that 
would result in disturbances to vegetation.  

 

318 Werner van Wyk 6. Farming and farmland will be negatively impacted and 
farmers not consulted. 

The application for environmental authorisation by 
Rhino Oil and Gas did not include activities that 
would require access to any property.  The nature 
of the proposed exploration activities (e.g. 
desktop reviews and airborne surveys) is such 
that the assessment of the impacts concluded 
that “the impacts of proposed exploration 
activities would be extremely limited in extent, 
widely dispersed, of very short duration and very 
low intensity and would therefore have very low 
significance”. 

Efforts were made to specifically consult with 
farmers.  Refer to Box 4 and 5 in the EIR for a 
summary of the notices sent to land owners and 
the meetings held with the farming communities.  

 

317 Sisonke 
Environmental 
Justice 
Network(SEIJN); 
Siyanqoba Rural 
Transformation 
Forum; 
Siyaphambili 
Emajuba Farm 
dwellers 
Association 
(SEFA); Rural 
Network; 

1. Our consultation with farm-dweller and labour tenant 
communities in the farmlands of Northern  KwaZulu-Natal 
around the towns of Utrecht, Newcastle, Dannhauser, Dundee 
and Vryheid have revealed that they were not consulted and did 
not know anything about the intended fracking applications. 
These communities were therefore greatly prejudiced by the 
whole EIA process by the fact that they were not effectively 
consulted and informed on the true nature of this development. 

The public participation method for the EIA 
process is fully described in the Scoping and EIA 
reports prepared by SLR. Refer to Box 4 and 5 in 
the EIR for a summary thereof. The process 
made use of a wide range of media including site 
notices, newspaper adverts, letters, public 
meetings and radio advertisements.  

During the public participation process, provision 
was made for the inclusion of local language 
speakers (i.e. isiZulu) with the various documents 
being presented in isiZulu and translators being 
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Landless People’s 
Movement (LPM); 
BothasPass 
Community, 
Bosworth 
Community 

available at all public meetings.  

The primary method to facilitate the involvement 
of non-land owning parties in the public 
participation process was through the involvement 
of elected and traditional leader representatives of 
such groups.    

317 Sisonke 
Environmental 
Justice 
Network(SEIJN); 
Siyanqoba Rural 
Transformation 
Forum; 
Siyaphambili 
Emajuba Farm 
dwellers 
Association 
(SEFA); Rural 
Network; 
Landless People’s 
Movement (LPM); 
BothasPass 
Community, 
Bosworth 
Community 

2.   While we acknowledge the fact that this stage of the 
proposed development is a reconnaissance and hence non-
invasive, we want to submit that the precautionary principle has 
not been applied here in that this phase of the development will 
pave the way for further explorative activities should sufficient 
reserves of shale gas be found in the earmarked. 

The National Environmental Management 
Principles set out in section 2 of NEMA do require 
a risk-averse and cautious approach.   

The approach by Rhino Oil and Gas is in line with 
this principle as it is only proposed to undertake a 
limited range of exploration activities (desktop 
reviews and airborne surveys). The nature of the 
proposed exploration activities (e.g. desktop 
reviews and airborne surveys) is such that the 
assessment of the impacts concluded that “the 
impacts of proposed exploration activities would 
be extremely limited in extent, widely dispersed, 
of very short duration and very low intensity and 
would therefore have very low significance”. 

 Should Rhino Oil and Gas propose to conduct 
additional exploration activities (e.g. ground 
based exploration), this would need to be 
informed by a further application to PASA and a 
separate environmental impact assessment and 
authorisation application process. That 
assessment process would have to demonstrate 
that the proposed activities would not result in 
significant detrimental impacts in order to be 
granted the requisite authorisation.   

 

317 Sisonke 
Environmental 

3.   In the case of South Africa, a recent Eastern Cape High 
Court ruling retrospectively set aside the 2015 decision by the 

The high court decision (matter of John Douglas 
Stern N.O. and 15 Others versus The Minister of 
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Justice 
Network(SEIJN); 
Siyanqoba Rural 
Transformation 
Forum; 
Siyaphambili 
Emajuba Farm 
dwellers 
Association 
(SEFA); Rural 
Network; 
Landless People’s 
Movement (LPM); 
BothasPass 
Community, 
Bosworth 
Community 

Minister of Mineral Resources to enact regulations for petroleum 
exploration and production (fracking regulations). These 
Fracking regulations that have been set aside retrospectively, 
which have been in place since 2015 were the regulatory basis 
for the granting of shale gas exploration and production rights in 
South Africa. Its our position therefore that this setting aside of 
regulations nullifies this current Authorisation. 

Mineral Resources, case number 5762/2015 in 
the Eastern Cape Division of the High Court, 
Grahamstown) took place after the EIA process 
and environmental authorisation decision.  

The exploration activities for which Rhino Oil and 
Gas has sought environmental authorisation 
would not have been regulated by the, now set 
aside, Petroleum Regulations as the regulations 
were specific to well drilling operations. 

318 Northern Free 
state Mineral 
Resources 
Stakeholders 
Forum  

 The Parties. The appellants are: 

1. Northern Free state Mineral Resources Stakeholders 
Forum 

2. Jack Armour 
3. Gerald Hartman 

The respondents are: 

1. The Department of Mineral Resources 
2.  Petroleum Agency South Africa 
3. Rhino Oil and Gas Exploration South Africa. 

The appellants set out that the failures and omissions set out 
below are of sufficient gravity so as to merit the setting aside of 
the environmental authorization.   

Noted  

318 Northern Free 
state Mineral 

Rhino Oil and Gas Exploration South Africa apparently submitted 
an application for environmental authorization for approval to 

Noted  
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Resources 
Stakeholders 
Forum 

conduct exploration activities as required in terms of Listed 
Activity 18 of Listing Notice 2 as read with the Environmental 
Impact Assessment Regulations, 2014 (“EIA Regulations”). It 
appointed a purportedly independent environmental assessment 
practitioner (“EAP”), SLR Consulting (South Africa), to undertake 
the required Scoping and EIA process.       

318 Northern Free 
state Mineral 
Resources 
Stakeholders 
Forum  

Though the application was submitted to the 2nd respondent, the 
Petroleum Agency South Africa, the decision to grant the 
environmental authorization was made by the DMR. It is of some 
concern that the application for environmental authorization was 
ostensibly “managed” by it (as evidenced by its distribution of the 
DMR’s decision) although it is accepted that it ultimately did not 
make the decision. This must inevitably lead to a question 
regarding the DMR, in its capacity as decision maker being 
unduly influenced and pressured in reaching its decision.   

PASA is a designated agency of the DMR with 
respect to Petroleum, as per Section 70 of the 
MPRDA.  

 

318 Northern Free 
state Mineral 
Resources 
Stakeholders 
Forum  

It ought to be noted that given the overall national strategic 
importance and significant consequences associated with any 
decisions pertaining to activities of the nature proposed by Rhino 
Oil and Gas Exploration South Africa, the appellants intend 
making a request that the Minister of Environmental Affairs be 
declared the competent authority as contemplated in section 
24C(2B) of the NEMA. In fact, given the overall impact and 
implication of the decision to grant the environmental 
authorization, it is concerning that the DMR did not make a 
recommendation in this respect on its own initiative.   

Noted.  

318 Northern Free 
state Mineral 
Resources 
Stakeholders 
Forum  

Notification of the granting of the environmental authorization 
was sent to interested and affected parties on 2 October 2017. 
This appeal is accordingly submitted within the prescribed 20-
day period within which to submit an appeal.  

correct  

318 Northern Free 
state Mineral 
Resources 

12. It is noted that the notification is defective in as much 
as it fails to advise interested and affected parties of the 
obligation to send copies of any appeals submitted to both the 

The notice of the environmental authorisation is 
compliant with Regulation 4(2)(a) of the EIA 
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Stakeholders 
Forum 

First and Second Respondents as per the instruction contained 
in the First Respondent’s covering letter to the environmental 
authorisations which was signed on 21 September 2017.  

It is respectfully submitted that given the extent of the areas 
affected by the environmental authorisations (some 3600 farms 
and 656 114 hectares in respect of Annexure A) and the 
significant implications of exploration activities of this nature 
being permitted, the Appeals and Legal Review Directorate 
ought to require that the notification process commence afresh 
since it failed to comply with  a material direction from the 
decision maker. 

Regulations, 2014 and the DMRs letter. 

The notice of the environmental authorisation 
advises appellants that “Your appeal must be 
submitted to the Minister of Environmental Affairs, 
with copies sent to the DMR and PASA”.  

Copies of the notice of the environmental 
authorisation have been submitted to the Appeals 
Directorate 

 

318 Northern Free 
state Mineral 
Resources 
Stakeholders 
Forum 

13. Evidently a decision regarding the granting of the 
exploration right application in terms of section 79 of the Mineral 
and Petroleum Resources Development Act, 2004, is still 
pending. 

correct  

318 Northern Free 
state Mineral 
Resources 
Stakeholders 
Forum  

INADEQUATE PUBLIC PARTICIPATION PROCESS 

14. Consequent upon a query being raised by Jack 
Armour, the Second Appellant directly with the EAP, the EAP 
advised on an email on 21 July 2016 that: 

“…the extent of the two application areas is currently being 
revised….. I have the maps and kmz files of the revised areas. 
But I can’t distribute these as I do not yet have the revised list of 
property names. Once SLR has this we will be in a position to 
make the changes public. And provide KMZ files as requested. I 
hope to have this shortly. Thank you for your patience”. 

The revision of the area only resulted in the 
exclusion of properties that were previously 
included. No additional properties were included 
in the application area at the time of the revision.   

 

318 Northern Free 
state Mineral 
Resources 
Stakeholders 

15. It is noteworthy that notwithstanding having received 
this undertaking, no KMZ files have been provided. 

Regrettably the kmz files were not provided.  
However, at no point after the quoted 
correspondence did Mr Jack Armour follow up 
with SLR or request the same again.  
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Forum  

318 Northern Free 
state Mineral 
Resources 
Stakeholders 
Forum  

16. Without access to this information, which confirms the 
extent of the area to be impacted, it is impossible to provide 
substantive comments on the application or identify affected 
landowners and other individuals residing on the affected 
properties. It is submitted that without the upfront provision of 
this information, and it being used to appropriately inform any 
other further public participation processes, there cannot have 
been a meaningful and adequate public participation process 
(and likely impact assessment). 

Despite the revised kmz files not being provided, 
the extent of the application area as well as the 
full list of properties included in the application 
were provided in the EIR. The EIR was made 
available to all registered I&APs for a 30 day 
comment period. Thus I&APs were informed of 
the potentially affected properties.  

 

318 Northern Free 
state Mineral 
Resources 
Stakeholders 
Forum  

17.  On this basis, the First Respondent’s conclusions 
regarding the adequacy of the public participation process (as 
described below) as well as the associated impact assessment 
must be patently incorrect. 

Rhino Oil and Gas applicant does not agree with 
the submission. 

 

318 Northern Free 
State Mineral 
Resources 
Stakeholders 
Forum  

18. Notwithstanding its attorneys and environmental 
consultants having been listed as interested and affected 
parties, the First Appellant has not been listed as an interested 
and affected party in appendix 6.2 for 318. Moreover, and 
despite regular contact with the Second and Third Appellants 
personally, the EAP has failed to include their details 
notwithstanding.   

The correspondence from Enviroworks (email on 
23 June 2016) indicated that Enviroworks was 
“acting on behalf of the Northern Free State 
Mineral Resources Stakeholders Forum” and 
requested that SLR “register us as an interested 
and affected party on the above mentioned 
project”. SLR has no record of the Northern Free 
State Mineral Resources Stakeholders Forum 
requesting to register directly as an I&AP. Such 
emails can be provided if required. 

Mr J Armour is a registered I&AP and has been 
sent all correspondence sent to registered I&APs. 

 The registration form for Mr GL Hartmann came 
from  Du Randt & Louw Inc and was in the name 
of the Hartman Trust. All correspondence sent to 
registered I&APs has been sent to Du Randt & 
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Louw Inc c/o the Hartman Trust.   

318 Northern Free 
state Mineral 
Resources 
Stakeholders 
Forum  

IMPLICATIONS OF EASTERN CAPE JUDGMENT 

On 17 October 2017, in the as yet unreported judgment of Stern 
NO and others v Minister of Mineral Resources, the High Court 
Judge Bloem ordered that:  

19.1 the decision of the Minister of Mineral Resources to 
make the regulations for Petroleum Exploration and Production, 
2015 … is reviewed and set aside: 

19.2 the matter is remitted to the respondent (the Minister of 
Mineral Resources) for reconsideration; and 

19.3 the Minister pay the applicants’ costs of the 
application, such costs to include the costs of two counsel. 

20. A copy of the judgment is attached as annexure B. 

The high court decision (matter of John Douglas 
Stern N.O. and 15 Others versus The Minister of 
Mineral Resources, case number 5762/2015 in 
the Eastern Cape Division of the High Court, 
Grahamstown) took place after the EIA process 
and environmental authorisation decision.  

 

 

318 Northern Free 
state Mineral 
Resources 
Stakeholders 
Forum  

21. The stated purpose of these regulations is “to augment 
the Mineral and Petroleum Resources Development 
Regulations, so as to prescribe standards and practices that 
must ensure the safe exploration and production of petroleum”. 
The Regulations (particularly its setting aside) have an 
immediate and material bearing on the present application in as 
much as if any further activities are to be undertaken in relation 
to the present matter, there is no dedicated regulatory framework 
to support applications being made in that regard; particularly in 
view of condition 5.3.1 of the Environmental Authorisation. It is 
submitted that it is untenable for the Environmental Authorisation 
to be maintained since the exploration activities to which the 
Environmental Authorisation is a precursor cannot on the basis 
of the regulatory vacuum, be pursued any further. 

The exploration activities for which Rhino Oil and 
Gas has sought environmental authorisation 
would not have been regulated by the, now set 
aside, Petroleum Regulations in any event. 

Should Rhino Oil and Gas propose to conduct 
exploration activities outside of the approved 
exploration work programme (e.g. ground based 
exploration activities), this would need to be 
informed by a further application to PASA and a 
separate environmental impact assessment and 
authorisation process. 

 

318 Northern Free 
state Mineral 

MISDIRECTION OF MANDATE, FACTS AND FAILURE TO 1. the conditions of the environmental 
authorisation do not override the requirements of 
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Resources 
Stakeholders 
Forum  

APPLY MIND 

22. On a reading of the environmental authorisation, it is 
apparent that: 

22.1 The Department’s interpretation of section 30 of NEMA 
is fundamentally flawed inasmuch as the Second Respondent is 
a wholly owned and controlled agency in terms of section 70 of 
the MPRDA, designated by the Department to perform the 
functions referred to in Chapter 6 of the MPRDA; the latter which 
does not establish the Second Respondent as a juristic entity. 
The Second Respondent is merely the Department’s agent for 
purposes of performing the functions as set out in section 71 of 
the MPRDA – the relevant section which does not prescribe the 
control of incidents as contemplated in section 30 of NEMA. The 
(relevant authority) as contemplated in section 30(1)(c) of NEMA 
excludes any official of the Second Respondent; the latter being 
neither a municipality, nor a provincial Head of Department while 
the “Director-General” referred to implies at the very least, a 
Director-General of the DEA or otherwise, the DMR. (5.5.8, 
Appendix 1); 

22.2 The DMR misdirected itself in concluding that “in terms 
of the need and desirability of the project, where proposed 
exploration activities become successful, long term benefits 
would include the promotion of access to other sources of 
energy, contribution to South Africa’s energy needs and thus 
energy security” (Appendix 1, paragraph 4.1). it is respectfully 
submitted that any decisions or conclusions reaching South 
Africa’s energy mix and the contribution of the energy type 
associated with the proposed exploration activities falls beyond 
the ambit and mandate of decision makers in the content of 
granting an environmental authorisation (moreover in view of 
South Africa’s well-documented nuclear power aspirations). This 
is more particularly the case where the 2010 Integrated 
Resource Plan is currently subject to review. To the extent that 
the First Respondent has a preconceived idea regarding the 

NEMA with respect to incidents 

 

2. The DMR is mandated to make decisions with 
regards to exploration rights in terms of the 
MPRDA.  
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contribution of these energy sources to South Africa’s mix, it is 
perhaps indicative of a decision which has taken irrelevant 
considerations into account and conversely, has ignored 
relevant considerations; 

318 Northern Free 
state Mineral 
Resources 
Stakeholders 
Forum  

22.3 Though it concludes that it did, it the DMR failed to 
take into consideration environmental management principles as 
set out in section 2 of NEMA. It is submitted that it has failed to 
apply, amongst others, section 2(3), 2(4)(v) and 2(4)(vii) of 
NEMA. In amplification of this argument, it is submitted that had 
the First Respondent properly applied its mind, it would have 
appreciated that there are multiple countries that have banned 
fracking entirely given the potential drastic environmental 
consequences associated with this activity. It is submitted that to 
allow even exploration which at this juncture contemplates “early 
phase exploration work” but which may ultimately culminate in 
hydraulic fracturing without the necessary regulatory framework 
being in place and without adequate nationally co-ordinated 
government led investigations having been conducted is, with 
respect, irresponsible and contrary to the risk averse approach 
entrenched in the principles and content of environmental law; 

22.4 Equally, to have made a decision which impacts such 
a vast geographical area and which may ultimately culminate in 
serious financial, socio-economic and environmental 
consequences without, at the least requiring a strategic 
environmental impact assessment is representative of flawed 
decision making which failed to take into account not only the 
NEMA principles but also all relevant considerations; 

The approach by Rhino Oil and Gas is in line with 
the “precautionary principle” as it is only proposed 
to undertake a limited range of exploration 
activities.  

The nature of the proposed exploration activities 
(e.g. desktop reviews and airborne surveys) is 
such that details and risks of such activities are 
known. The impacts as suggested by the 
Appellant will not occur as a result of the 
proposed exploration activities. 

 

318 Northern Free 
state Mineral 
Resources 
Stakeholders 
Forum  

22.5 The DMR failed to apply its mind since notwithstanding 
the failures described above, it concluded, amongst other things, 
that: 

22.5.1.  “all fundamental and procedural requirements 
prescribed in the NEMA and its regulations have been satisfied” 

Rhino Oil and Gas applicant does not agree with 
these submissions. 

 



11 January 2018 

228 

 

PROJECT APPELLANT GROUNDS OF APPEAL BY THE APPELLANT RESPONDING STATEMENT BY THE EAP or 
APPLICANT  

COMMENTS BY DMR  

(4.1, Appendix 1); 

22.5.2 The public consultation process undertaken by the 
EAP adhered to the minimum requirements as prescribed under 
Chapter 6 ‘Public Participation’ of the EIA Regulations, 2014 and 
related guidelines. (5.5, Appendix 1); and  

22.5.3 All objections and concerns related to the proposed 
activities were satisfactorily addressed by the EAP … (5.5.1, 
Appendix 1). 

318 Northern Free 
state Mineral 
Resources 
Stakeholders 
Forum  

UNLAWFULLY COMMENCED ACTIVITIES 

23.  It appears that Rhino Oil and Gas Exploration South 
Africa may have already commenced activities since an aircraft 
has already been recorded in the area conducting airborne 
surveys which are the subject of the environmental authorisation. 
This must be investigated as a matter of urgency since not only 
is it potentially an offence, it may also be indicative of an 
applicant who has no intention of complying with statutory 
obligations. This has a bearing on both activities authorised in 
terms of the existing environmental authorisation (which is 
suspended by virtue of this and any other appeals) and any 
future amendments or further applications being made by it. 

Rhino Oil and Gas has previously responded to 
such allegations and the response remains that 
Rhino Oil and Gas has not commenced any form 
of exploration activity in the exploration right 
application area.  

 

318 Northern Free 
state Mineral 
Resources 
Stakeholders 
Forum  

24.  If indeed listed activities have been commenced prior 
to the issuing of the Environmental Authorisation , it appears as 
if the applicant would be obliged to submit an application in 
terms of section 24G of NEMA. 

See response to point 23 above.  

318 Northern Free 
state Mineral 
Resources 
Stakeholders 
Forum  

25. Evidence of the aircraft can be made available to the 
Department of Environmental Affairs’ enforcement directorate. 

Please also provide same to Rhino Oil and Gas.  
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318 Northern Free 
state Mineral 
Resources 
Stakeholders 
Forum  

CONCLUSIONS AND SUBMISSIONS 

26.  On an overall conspectus of what is set out above, the 
Appellants submit that, inter alia: 

26.1 the action was procedurally unfair inasmuch as the 
First Respondent ought to be have identified the shortcomings 
and omissions set out above; 

26.2 the decision was materially influenced by an error of 
law in concluding that the application compiled in all materials 
respects with the provisions of NEMA, the regulations, applicable 
guidelines and other relevant legislation; 

26.3 the DMR took irrelevant considerations into account or 
failed to consider relevant considerations; 

26.4 the DNR acted arbitrarily and / or/ capriciously; 

26.5 the DMR’s decision to grant the application for 
environmental authorisation is not rationally connected to either 
the purpose of the empowering provisions or the information 
placed before it; 

26.6 the exercise by the DMR of the powers bestowed upon 
it or the performance of the functions authorised by the 
empowering provisions culminated in a decision so 
unreasonable that no reasonable person could have so 
exercised the power or performed the function; and  

26.7 the granting of environmental authorisation is unlawful 
in view of the failure to have observed and complied with 
legislative prescripts and unconstitutional inasmuch as 
unassessed  environmental impacts will impact upon the  
appellants’ rights under section 24 of the Constitution of the 
Republic of South Africa, 1996. 

Rhino Oil and Gas applicant does not agree with 
these submissions. 
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318 Northern Free 
state Mineral 
Resources 
Stakeholders 
Forum  

27. The Appellants reserve their right to supplement this 
case once all the information that was presented to the DMR is 
made available to them.  

WHEREFORE the Appellants pray that the Appeal be upheld 
and the environmental authorisation set aside. 

noted  

295 S Moxham 1. COMMENTS NOT INCLUDED 

I signed a petition objecting to this application, which was 
submitted with comments in response to both the scoping report 
and draft EIR, and these are not included in the final EI report 
submitted by SLR on behalf of Rhino to PASA, according to the 
hard copy made available for perusal in Matatiele. The 
comments submitted by many of us as concerned residents 
contain extensive objections to the proposed exploration activity, 
along with a petition signed by several hundred people in 
opposition to the proposal.  These have been ignored in the SLR 
report.  

 

Comments submitted by the I&APs on the draft 
EIA report, are recorded in the EIR. Please refer 
to Table 3-5 titled Comments and Response 
Specifically on Review of the EIR. The petition 
was recorded under point 2.23 in the same table 
and included in Appendix 6.3 to the EIR.  

All comments and objections received from I&APs 
were documented and included in the Scoping 
and EIR reports prepared by SLR. The EIA 
process did not attempt to address objections that 
related to activities which did not form part of the 
proposed exploration work programme (e.g. 
desktop and airborne surveys). This approach is 
as per the requirements of NEMA and was 
confirmed with PASA. The rationale for this 
approach was provided to I&APs in the Scoping 
and EIA reports.   

The public objection to the project and the EIA 
process were documented in multiple places in 
the Scoping and EIA reports (refer to the Box 4, 
Table 3-2, Table 3-5, Table 3-6 and Sections 6.3, 
7.2.1, 7.2.2.4 and 7.7 in the EIR). By way of 
example, this included statements such “The 
great majority of I&APs that have participated in 
the EIA process have expressed their opposition 
to all forms of oil and gas exploration in South 
Africa and to this application in particular”. 
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295 S Moxham Regulation 40(1) of the NEMA regulations demands that 
Interested and Affected Parties (I&APs) must be afforded 30 
days to submit comments on the EIA and EMPr. 

The public consultation process that was 
undertaken is described in the Scoping and EIA 
reports. Refer to Box 4 and 5 in the EIR for a 
summary thereof. I&APs were provided with 30-
day periods to comment on both the Scoping and 
EIR reports. 

 

295 S Moxham 2. NO NOTICES TO OWNERS & OCCUPIERS 

a. I have seen that the application relates to a number of 
properties yet further note that MANY owners and occupiers of 
such properties in my community have not been notified of the 
application. They are obviously interested parties who are 
probably not notified of these proceedings. 

b. An A3 poster attached to a single pole next to the R56 
on the edge of the area mentioned in the Scoping report was not 
in an easy to spot  location - the area is accessed by 20 or 30 
district roads and when one is travelling on them realistically one 
does not stop to look at a single fluttering paper on a fence post. 

Notices were distributed to all land owners who 
were identified and for whom contact details could 
be sourced.  

Land owner names were identified by the 
applicant’s surveyor. Attempts to source contact 
information for the land owners included Winded 
searches as well as various other searches 
(internet, yellow pages, telephone books, 
requests to municipal rate payer records, other 
EIA databases etc.). The applicant appointed a 
legal services firm to make application to the 
Masters office of the relevant courts for contact 
information for trusts that are land owners within 
the application area.  

SLR’s records indicate that 42 of the 45 land 
owners were sent notices. Despite the efforts 
made, SLR was unable to identify sufficient 
details of the three other owners and thus they 
could not be notified. 

The methods used to make potentially interested 
and affected parties aware of the scoping and EIA 
process are described in the Scoping and EIA 
reports. Refer to Box 4 and 5 in the EIR for a 
summary. The poster that is referred to in the 
submission was just one of various options that 
were used to communicate the project to the 
wider area. A number of site notices were placed 
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(both in the area and nearby towns) and use was 
made of press advertisements (on three separate 
occasions), radio notices and the government 
gazette. 

295 S Moxham 3. NO NOTIFICATION OF OUTCOME OR REASONS 

I have not been notified of the reasons for the decision. I 
received unaddressed SMSs regarding the decision, yet this did 
not contain the reasons for the decision. I do not possess a 
smartphone or have easy internet access, and could not access 
the website which the sms refers to. 

Regulation 4(2)(a) of the EIA Regulations, 2014 
reads “all registered interested and affected 
parties are provided with access to the decision 
and the reasons for such decision” (our 
emphasis). 

The notice of the environmental authorisation 
distributed by SLR to registered I&APs advised 
that “ A copy of the DMR’s decision and the 
reasons for such decision can be provided on 
request and are available on the SLR website”.  

All of the parties notified by SMS (their preferred 
method of contact) have SLR’s contact details 
and could have asked for the information in 
alternate forms, as happened through the 
duration of the Scoping and EIA process. 

 

294, 295, 
317, 318 

AfriForum SLR did not have all relevant information in its website as to 
allow the broader public to peruse and form an opinion on the 
processes and risks with the granting of the EA. The 
Environmental Impact Report (EIR) was not available and placed 
only on SLR website after directly contacting an assistant of the 
Matthew Hemming, SLR Consulting. The said document was 
only loaded on the website on 13 October 2017 affectively 
halving the public’s timeframe for reasonable time frame to 
peruse, draft and appeal any wrongful decisions by the 
department. 

The EIR and all supporting documents were 
available on the SLR website for the duration of 
the 30 day comment period after which they were 
taken down. Registered I&APs had had access to 
the documents during the review period.   

The EIR and all supporting documents were 
returned to the website immediately after requests 
were received for such during the appeal period.  

 

294, 295, 
317, 318 

AfriForum Furthermore, SLR must rectify their notification errors: and 
ensure that all IAPS are i) legally notified of Environmental 
Authorizations and appeal processes and ii) the appeal 

All registered I&APs were notified by SLR of the 
DMR’s decision, that reasons for the decision 
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extension period provided for the processes as a whole. The 
general public was negatively affected by these errors above. 

were available and of the appeal process. 

SLR is not aware of any ‘appeal extension 
period’.  

294, 295, 
317, 318 

AfriForum Over-stated benefits; Jobs will not be created in great numbers 
for rural South Africans by the shale gas industry, in fact if 
exploration were to discover viable sources of shale gas many 
jobs in agriculture and tourism will be lost. Renewable energy 
sources should be the focus people have the right to develop 
their own community in a manner that is acceptable to them. SA 
does not have unending supplies of shale gas therefore this is 
not a sustainable source of energy. 

Information provided by the applicant during the 
EIA process stated that very limited job 
opportunities would arise from the proposed 
exploration activities. 

Some information was presented on possible job 
potential of an O&G industry in SA. 

 

294, 295, 
317, 318 

AfriForum Water security; I am aware that this appeal is related to 
application for an early phase exploration permit and does not 
involve invasive techniques or core drilling. If permission were to 
be given the following phase of exploration would involve more 
invasive techniques such as core drilling.  According to Cooper 
this process can use up to 488 250 gallons of water (without 
reuse) and 319 110 galleons water (re-use) and 101 400 waste 
water or ‘flow back’ this calculation is based upon six well pads 
per site, 30 well pads in total. The areas proposed for exploration 
do not have the water resources to accommodate the 
exploration phase let alone the production phase. 

Should Rhino Oil and Gas propose to conduct 
additional exploration activities, this would need to 
be informed by a further application to PASA and 
a separate environmental impact assessment and 
authorisation process. That assessment process 
would have to demonstrate that the proposed 
activities would not result in significant detrimental 
impacts in order to be granted the requisite 
authorisation.   

 

294, 295, 
317, 318 

AfriForum SLR did not explore the alternatives to extraction of 
unconventional gas such as one that is already improving lives 
and livelihoods in the affected Catchment areas. The water that 
the catchment provides supports the agricultural activities of 
thousands of people living in this area. The catchment supports 
so many rural lives NEMA’s precautionary principle should have 
been invoked by DEA. Their mandate is to protect the 
environment to support the lives of current and future 
generations. By authorising such a destructive activity 
(exploration and extraction of unconventional gas) DEA erred. It 
is not too late to do the right thing. With all the evidence of 

In the EIA Regulations, 2014 alternatives are 
defined as “in relation to a proposed activity, 
means different means of meeting the general 
purpose and requirements of the activity ….” 

SLR gave consideration to reasonable and 
feasible alternatives to the activity proposed by 
the applicant. 

The impact assessment (EIR produced by SLR) 
of the activities included as part of the application 

 



11 January 2018 

234 

 

PROJECT APPELLANT GROUNDS OF APPEAL BY THE APPELLANT RESPONDING STATEMENT BY THE EAP or 
APPLICANT  

COMMENTS BY DMR  

impacts from developed countries and the increasing banning of 
exploration and extraction of unconventional gas across the 
globe, DEA officials should not have authorised this application 
in any shape or form, if they took their mandate seriously. 
Comments received during the EIA process from IAPs of this 
application were unequivocal in their rejection of the proposal. 
This project will bring misery and impoverish people who are 
currently able to live, feed themselves and work with dignity. It is 
neither needed nor desired. 

for environmental authorisation (e.g. desktop 
reviews and airborne surveys) concluded that “the 
impacts of proposed exploration activities would 
be extremely limited in extent, widely dispersed, 
of very short duration and very low intensity and 
would therefore have very low significance”. 

294, 295, 
317, 318 

AfriForum The potential negative environmental and health risks outweigh 
the potential economic benefits as the latest research has shown 
from their KAREN project of from the University of Johannesburg 
(UJ). The government would be better off funding alternative 
energy projects which can be owned and managed by South 
Africans. Exploration may lead to extraction and so impacts have 
to be assessed up front. South Africa does not have regulations 
for this industry, as the High Court has declared them ultra vires 
and null and void. 

Such research is noted, but is by no means 
representative or conclusive of the potential of all 
and gas resources in South Africa.  

The impact assessment (EIR produced by SLR) 
of the activities included as part of the application 
for environmental authorisation (e.g. desktop 
reviews and airborne surveys) concluded that “the 
impacts of proposed exploration activities would 
be extremely limited in extent, widely dispersed, 
of very short duration and very low intensity and 
would therefore have very low significance”. 

The scope of the EIA process was aligned to the 
exploration work programme as described in 
Section 4.5 of the EIR. The application by Rhino 
Oil and Gas did not include any other phases and 
thus the environmental  impact assessment could 
not give consideration to such. 

The exploration activities for which Rhino Oil and 
Gas has sought environmental authorisation 
would not have been regulated by the, now set 
aside, Petroleum Regulations as the regulations 
were specific to well drilling operations. 
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294, 295, 
317, 318 

AfriForum If Rhino and SLR (and DEA) did not understand the hydrology of 
the area, how would they even start to determine the mitigation 
required to prevent the impacts on people’s lives and livelihoods 
and the effects on food and water sovereignty? Currently 
international best practice has indicated that this industry is 
unhealthy and non-sustainable and a highly polluting method. 

The impact assessment (EIR produced by SLR) 
of the activities included as part of the application 
for environmental authorisation (e.g. desktop 
reviews and airborne surveys) concluded that 
none of the activities would result in impacts to 
the water resource. 

 

294, 295, 
317, 318 

AfriForum South Africa does not have MPRDA regulations in place to 
regulate this industry. The currant EA will lead to exploration and 
finally hydraulic fracturing that will endanger our water recourses 
and negatively affect and encroach on thousands of South 
Africans right to and environment that is not affected in a 
negative manner and managed sustainably. 

Exploration in South Africa is regulated in terms of 
both the MPRDA and the NEMA.  

The current environmental authorisation only 
allows the holder to undertake desktop reviews 
and airborne surveys. 

Should Rhino Oil and Gas propose to conduct 
additional exploration activities, this would need to 
be informed by a further application to PASA and 
a separate environmental impact assessment and 
authorisation process. That assessment process 
would have to demonstrate that the proposed 
activities would not result in significant detrimental 
impacts in order to be granted the requisite 
authorisation. 

 

294, 295, 
317, 318 

AfriForum Precautionary principle; Throughout the world protests against 
the shale gas industry are growing in response to the growing 
evidence of short and long term negative impacts caused by the 
shale gas industry.  Germany Ireland, France, Canada and 
Bulgaria have banned the shale gas industry and Scotland has 
just announced they are indefinitely extending the moratorium on 
hydraulic fracturing for shale gas. Currently in SA drill cuttings 
(waste water produced during hydraulic fracturing and during 
exploration drilling) are not pre-classified as hazardous waste. 
Therefore regulations need to be developed and research done 
as to where and how such waste will be disposed of. A permit for 
exploration should be denied until legislation has been put into 
place, that ensures minimum risk to the environment and to 

The application for environmental authorisation by 
Rhino Oil and Gas did not include activities for the 
extraction of unconventional gas nor did it include 
any activities that would produce drill cuttings. 

The exploration activities for which Rhino Oil and 
Gas has sought environmental authorisation 
would not have been regulated by the, now set 
aside, Petroleum Regulations as the regulations 
were specific to well drilling operations. 
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health. The current trend internationally is to carry out extensive 
and comprehensive assessments over a long term period, and 
specifically continuing to advance baseline research prior to any 
invasive exploration. The Department cannot grant an EA if the 
regulations under the MPRDA are not in place, after a proper 
processes of developing, drafting and comments on these 
regulations. NEMA requires that of the Department when 
application are received for an EA. 

294, 295, 
317, 318 

AfriForum My constitutional right is being negatively affected; Section 24 of 
the South African Constitution states that “everyone has the right 
to: 

an environment that is not harmful to their health or well-being; 
and  have the environment protected, for the benefit of present 
and future generations, through reasonable legislative and other 
measures that  prevent pollution and ecological degradation; 
promote conservation; and secure ecologically sustainable 
development and use of natural resources while promoting 
justifiable economic and social development. 

The shale gas industry contributes to climate change. The Green 
House Gas footprint for shale gas is 22 to 42% greater than for 
conventional gas. When compared to other fossil fuels, on a 20 
year time horizon the Green House Gas footprint for shale gas is 
at least 20% greater than - and perhaps more than twice - that 
for coal. I would like to suggest that it would be more viable to 
continue with the development of alternative energy resources, 
such as wind generators and solar power. Two natural resources 
we have in abundance in South Africa. These resources do not 
have such a huge carbon foot print as the production of shale 
gas and are safer and pose less health and environmental 
threats to workers and communities. 

The application for environmental authorisation by 
Rhino Oil and Gas did not include activities for the 
extraction of unconventional gas.  

The nature of the proposed exploration activities 
(e.g. desktop reviews and airborne surveys) is 
such that the assessment of the impacts 
concluded that “the impacts of proposed 
exploration activities would be extremely limited in 
extent, widely dispersed, of very short duration 
and very low intensity and would therefore have 
very low significance”. 

As the environmental impacts of the authorised 
activities are of low significance it is extremely 
unlikely that there could be any harmful effect to 
the health and well-being of people as provided 
by their Constitutional Rights. 

Should Rhino Oil and Gas propose to conduct 
any other exploration activities, this would 
necessitate a further application to PASA and a 
separate environmental impact assessment and 
authorisation process in terms of NEMA. Such 
process would have to assess the impacts of the 
activities that were proposed and determine the 
significance of these. 
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The impacts of the currently proposed exploration 
activities on climate change are not a significant 
factor at this stage.  

294, 295, 
317, 318 

AfriForum South Africa does not have water to waste on the risks this 
industry holds. We would not be opposed to development which 
was non-invasive, sustainable and environmentally friendly and 
acceptable to those whose lives and livelihoods would be most 
affected. This SLR, Rhino and the State cannot guarantee within 
the legal requirements.  

The impact assessment (EIR produced by SLR) 
of the activities included as part of the application 
for environmental authorisation (e.g. desktop 
reviews and airborne surveys) concluded that 
none of the activities would result in impacts to 
the water resource. 

 

294, 295, 
317, 318 

AfriForum Exploration will lead to extraction and fracking is a high risk 
activity we cannot afford for so many, many reasons. Extraction 
of unconventional gas has impacts which cannot be mitigated. 
This is known and understood and evidence has been provided 
in the other ER appeals, so I am not repeating them here. 
Climate Change is the biggest threat to health and extraction of 
unconventional gas (methane) will add to this harm to people 
and the environment which supports our lives and livelihoods. 
Methane gas has a very high greenhouse gas value and we will 
not be able to reduce our emissions if we frack our futures. 
These increasing emissions are driving the impacts from which 
we are already reeling – the fires, floods, drought, extreme 
storms, heat, etc. We have to take action now and transform our 
lives and livelihoods to reduce the carbon we burn and become 
more resilient to adapt to these changes. It is costing our society 
and economy too much to ignore. 

The application for environmental authorisation by 
Rhino Oil and Gas did not include activities for the 
extraction of unconventional gas.  

Should Rhino Oil and Gas propose to conduct 
exploration activities outside of the approved 
exploration work programme, this would need to 
be informed by a further application to PASA and 
a separate environmental impact assessment and 
authorisation process. Such process would have 
to assess the impacts of the activities that were 
proposed and determine the significance of these. 

 

The impacts of the currently proposed exploration 
activities on climate change are not a significant 
factor at this stage.  

 

294, 295, 
317, 318 

AfriForum Fracking benefits a few in the short term, but the devastating 
impacts are long term issues borne by the rural poor. This is not 
how we achieve the Millennium Development Goals. DEA should 
be leading this campaign and refusing applications like this. It is 
a violation of the DEA mandate to provide an environmental 
authorisation such as this. 

The application for environmental authorisation by 
Rhino Oil and Gas did not include activities for the 
extraction of unconventional gas.  

 

 

294, 295, AfriForum The KAREN report of UJ which found that the projected amount 
of gas available is far less than initially thought and thus 

Such research is noted, but is by no means 
representative or conclusive of the potential of all 
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317, 318 uneconomical. The ASSAf report findings that South Africa 
cannot support this industry to make it sustainable and mitigate 
the pollution risks to our water. 

Prof Michiel de Kock, the study’s lead author and head of 
geology at the University of Johannesburg, said the United 
States Department of Energy published a report in 2011, 
estimating the Karoo basin’s recoverable reserves to be 485 tcf 
(trillion cubic feet), suggesting South Africa had the fourth largest 
shale gas reserves in the world. This estimate was later revised 
down to around 390 tcf – but a new study by de Kock and a 
team of researchers from several other universities suggests 
both these estimates are “grossly inflated” and that the actual 
reserves are more likely to be around 13 tcf. – Article in the Daily 
Maverick, Sep 28, 2017- 

and gas resources in South Africa.  

The reality is that none of the current estimates 
are based on reliable information. Hence the need 
for current exploration programmes such that 
informed decisions can be made on whether gas 
reserves could be exploitable.   

     

Appeals lodged on Appeal Questionnaire, without the prescribed Appeal Form  

317 Ikwezi Mining We were not consulted as the land owner and a mining right 
holder within the envisaged exploration area 

SLR sent notice to Ikwezi Mining during the 
course of the EIA. The notices were sent to an 
email and a postal address. 

 

317 Ikwezi Mining We are into coal mining and that could create spontaneous 
combustion problems with methane gases if the gas exploration 
is to be granted to the applicant owing to the Environmental 
Authorisation that has already been granted.   

Methane gas is often associated with coal and 
thus encountered during coal mining when it is 
known as ‘coal mine methane’. It is released from 
the coal and surrounding rock strata due to 
mining activities. In underground mines, it can 
create an explosive hazard to coal miners, and 
can require management.  

Mining operations are likely to encounter coal 
mine methane regardless of any exploration 
activity.  

The application for environmental authorisation by 
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Rhino Oil and Gas did not include activities that 
would result in coal or gas being disturbed in any 
manner.  

317 Ikwezi Mining Our mining right is for coal and thus, if the environment and 
safety concerns are addressed, any petroleum exploration can 
proceed. 

Agreed. There are many examples around the 
world of mining and petroleum operations being 
undertaken in conjunction with each other.   

 

317 Ikwezi Mining We have a mining right and approved Environmental 
Management Plan, including the Water Use Licence with the 
area under which the Environmental Authorisation has been 
granted and this could have negative impacts to the 
authorisations and licences that we already have in place for the 
area in question.   

The environmental authorisation granted to Rhino 
Oil and Gas only allows for desktop review and 
airborne surveys, neither of which could have any 
impact on the operations, authorisations or 
licences of Ikwezi Mining. 

 

317 Ikwezi Mining As aforementioned, we have an objection in principle against the 
development within our mining right area, seeing that we are into 
coal mining and that could create problems with methane gases 
if the gas exploration is to be granted to the applicant 

The application for environmental authorisation by 
Rhino Oil and Gas did not include activities that 
would result in coal or gas being disturbed in any 
manner. 

 

317 Ikwezi Mining We were not consulted as the land owner and a mining right 
holder for part of the area under which the environmental 
authorisation  has been granted and we were not added into the 
register of interested and affected parties. Further, we lodges an 
objection with the DMR on the 29th of July 2016 and we have 
been awaiting correspondence from the DMR about the same.   

This is not correct. Ikwezi Mining is included in the 
I&AP database and were sent notification and 
subsequent correspondence. 

 

294, 295, 
317, 318 

N May 

I Nanni 

The Precautionary Principle we are of the view that the National 
Environmental Management Act (NEMA) requires that a risk-
averse and cautious approach be applied, which takes into 
account the limits of current knowledge about the consequences 
of decisions and actions. Many countries have banned the 
extraction of unconventional gas due to the potential harm to 
people and the environment which supports our lives and 
livelihoods. Exploration will lead to extraction, so should not be 
authorised to the potential for impacts which cannot be 

The National Environmental Management 
Principles set out in section 2 of NEMA do require 
a risk-averse and cautious approach.   

The approach taken by Rhino Oil and Gas is in 
line with this principle as it is only proposed to 
undertake a limited range of exploration activities 
(e.g. desktop reviews and airborne surveys). The 
impact assessment (EIR produced by SLR) of the 
activities included as part of the application for 
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effectively mitigated. environmental authorisation (e.g. desktop reviews 
and airborne surveys) concluded that “the impacts 
of proposed exploration activities would be 
extremely limited in extent, widely dispersed, of 
very short duration and very low intensity and 
would therefore have very low significance”. 

 Should Rhino Oil and Gas propose to conduct 
additional exploration activities (e.g. ground 
based exploration), this would need to be 
informed by a further application to PASA and a 
separate environmental impact assessment and 
authorisation application process. That 
assessment process would have to demonstrate 
that the proposed activities would not result in 
significant detrimental impacts in order to be 
granted the requisite authorisation.   

294, 295, 
317, 318 

B Grant 

A Gehle 

N May 

E Stratford 

 

My Constitutional Right is being affected - Section 24 of the 
South African Constitution states that "everyone has the right to: 

(a) an environment that is not harmful to their health 
or well-being; and 

(b) have the environment protected, for the benefit of 
present and future generations, through 
reasonable legislative and other measures that  

• prevent pollution and ecological degradation; 

• promote conservation; and 

• secure ecologically sustainable development and use 
of secure ecologically sustainable development and 
use of natural resources while promoting justifiable 
economic and social development. 

The extraction of unconventional gas has been shown to cause 
pollution and ecological degradation.  The benefits are for a 
privileged few, with the impacts borne by the majority of South 
Africans, especially the poor and vulnerable sectors of our 

The application for environmental authorisation by 
Rhino Oil and Gas did not include activities for the 
extraction of unconventional gas.  

The nature of the proposed exploration activities 
(e.g. desktop reviews and airborne surveys) is 
such that the assessment of the impacts 
concluded that “the impacts of proposed 
exploration activities would be extremely limited in 
extent, widely dispersed, of very short duration 
and very low intensity and would therefore have 
very low significance”. 

As the environmental impacts of the authorised 
activities are of low significance it is extremely 
unlikely that there could be any harmful effect to 
the health and well-being of people as  provided 
by their Constitutional Rights. 
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society.  Should Rhino Oil and Gas propose to conduct 
any other exploration activities, this would 
necessitate a further application to PASA and a 
separate environmental impact assessment and 
authorisation process in terms of NEMA. Such 
process would have to assess the impacts of the 
activities that were proposed and determine the 
significance of these. 

294, 295, 
317, 318 

B Grant 

A Gehle 

N May 

 

 

Overstated benefits - the numbers of jobs generated are few and 
will not outweigh those that will be lost for example in agriculture 
and tourism.  This has been calculated in the Karoo Shale Gas 
Strategic Environmental Assessment and verified globally in 
contradiction to the figures mooted by the 
applicants.  Renewable energy sources and technology can 
generate more sustainable jobs and with few negative impacts 
and no long term legacy.  

Information provided by the applicant during the 
EIA process stated that very limited job 
opportunities would arise from the proposed 
exploration activities. 

Some information was presented on possible job 
potential of an O&G industry in SA.  

 

294, 295, 
317, 318 

B Grant 

A Gehle 

N May 

 

Water Security – the National Water Act was enacted to ensure 
the sustainable use of water through the protection of the quality 
of water resources for the benefit of all water users.  We are a 
water scarce country, with most catchments oversubscribed and 
thus little availability for new users.  We do not have sufficient 
capacity to allow for large volumes to be used for the extraction 
of unconventional gas, which will lead to water pollution.  This 
application is in the water factory which supplies water available 
for us and the environment which supports our lives and 
livelihoods. This area is an important catchment which supports 
lives and livelihoods and the natural biodiversity of the area. 

For coal bed methane gas extraction, the area will have to be 
dewatered first, which will have disastrous effects for those who 
use water - us aII. 

The application for environmental authorisation by 
Rhino Oil and Gas did not include activities for the 
extraction of unconventional gas nor did it include 
any activities that would consume water. 

The impact assessment (EIR produced by SLR) 
of the activities included as part of the application 
for environmental authorisation (desktop reviews 
and airborne surveys) concluded that neither of 
these activities would result in impacts on the 
quality or availability of water resources.  

 

 

294, 295, B Grant Negative Social Impacts – the effects on our rural and small 
town communities have been well documented in the Karoo 

No significant social impacts were identified.   
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317, 318 N May 

 

Shale Gas Strategic Environmental Assessment and verified 
globally.  We are struggling to build sustainable communities in 
the aftermath of apartheid, without having to add to the stresses 
already affecting nation building. 

The nature of the proposed exploration activities 
(e.g. desktop reviews and airborne surveys) is 
such that the assessment of the impacts 
concluded that “the impacts of proposed 
exploration activities would be extremely limited in 
extent, widely dispersed, of very short duration 
and very low intensity and would therefore have 
very low significance”. 

294, 295, 
317, 318 

N May Sand Mining - is already an issue with the significant impacts on 
our rivers and estuaries from where it is being mined 
unsustainably, whether legally or not. The amount of sand 
required for the current construction demand does not match 
that required for extraction of unconventional gas. This impact 
has not been considered in the environmental impact 
assessment process. 

The application for environmental authorisation by 
Rhino Oil and Gas did not include activities for the 
extraction of unconventional gas nor did it include 
any activities that would require sand. 

 

 

294, 295, 
317, 318 

N May 

I Nanni 

E Stratford 

 

Exploration will lead to extraction if successful.  The National 
Environmental Management Act (NEMA) states that all phases 
of a project must be assessed from the beginning and this has 
not been done.  No extraction projects have ever been turned 
down, once exploration has proven that viable resources exist 
(no matter how detrimental the impacts). 

 

The intention of exploration by Rhino Oil and Gas 
is undoubtedly to discover an oil and gas 
resources and further to determine if such 
resources could be commercially viable to extract. 
However many exploration projects confirm the 
opposite – that extraction could not be undertaken 
viably.     

Exploration and production of oil and gas 
resources may only take place if, as a minimum, 
the proponent has complied with all of the 
legislative requirements. This includes obtaining 
the requisite right in terms of the MPRDA. Section 
80 (1) of the MPRDA which set out the 
requirements for the granting of an exploration 
right requires, amongst other matters, the Minister 
to have issued an environmental authorisation. 
Section 84 (1) of the MPRDA which set out the 
requirements for the granting of a production 
right, requires, amongst other matters, the 
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applicant to show that the production will not 
result in unacceptable pollution, ecological 
degradation or damage to the environment. Both 
exploration and production activities are included 
in EIA Regulations Listing Notice 2 (GN R 984), 
2014 made in terms of Section 24 of the NEMA. 
As a result such activities may not commence 
without an environmental authorisation from the 
competent authority. NEMA requires that the 
applicant consider, investigate, assess and report 
on potential consequences for or impacts on the 
environment of listed activities to the competent 
authority. In making a decision on an 
environmental authorisation the competent 
authority must take into account the criteria set 
out in Section 24O of NEMA.  

A proposed extraction project would thus have to 
demonstrate that it would not result in significant 
detrimental impacts in order to be granted the 
requisite authorisations.   

294, 295, 
317, 318 

A Gehle  Precautionary principle; Throughout the world protests against 
the shale gas industry are growing in response to the growing 
evidence of short and long term negative impacts caused by the 
shale gas industry.  Germany Ireland, France, Canada and 
Bulgaria have banned the shale gas industry and Scotland has 
just announced they are indefinitely extending the moratorium on 
hydraulic fracturing for shale gas. Currently in SA drill cuttings 
(waste water produced during hydraulic fracturing and during 
exploration drilling) are not pre-classified as hazardous waste. 
Therefore regulations need to be developed and research done 
as to where and how such waste will be disposed of. A permit for 
exploration should be denied until legislation has been put into 
place, that ensures minimum risk to the environment and to 
health. The current trend internationally is to carry out extensive 
and comprehensive assessments over a long term period, and 

The application for environmental authorisation by 
Rhino Oil and Gas did not include activities for the 
extraction of unconventional gas nor did it include 
any activities that would produce drill cuttings. 

The exploration activities for which Rhino Oil and 
Gas has sought environmental authorisation 
would not have been regulated by the, now set 
aside, Petroleum Regulations as the regulations 
were specific to well drilling operations. 
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specifically continuing to advance baseline research prior to any 
invasive exploration. 

294, 295, 
317, 318 

A Gehle The shale gas industry contributes to climate change. The Green 
House Gas footprint for shale gas is 22 to 42% greater than for 
conventional gas. When compared to other fossil fuels, on a 20 
year time horizon the Green House Gas footprint for shale gas is 
at least 20% greater than - and perhaps more than twice - that 
for coal. I would like to suggest that it would be more viable to 
continue with the development of alternative energy resources, 
such as wind generators and solar power. Two natural resources 
we have in abundance in South Africa. These resources do not 
have such a huge carbon foot print as the production of shale 
gas and are safer and pose less health and environmental 
threats to workers and communities.   

The application for environmental authorisation by 
Rhino Oil and Gas did not include activities for the 
extraction of unconventional gas.  

South Africa’s national energy strategies are 
beyond the influence of this project. As indicated 
in Section 4.3 of the EIR, the use of natural gas 
for South Africa’s electricity generation is 
considered to have substantial benefits going 
forward and is identified in national policy, 
together with renewable energy technologies, as 
an alternative in diversifying the domestic energy 
supply away from its current reliance on coal.   

The impacts of the currently proposed exploration 
activities on climate change are not a significant 
factor at this stage.  

 

294, 295, 
317, 318 

A Gehle I believe the potential negative environmental and health risks 
outweigh the potential economic benefits. I believe the 
government would be better off funding alternative energy 
projects which can be owned and managed by South Africans. 
Exploration may lead to extraction and so impacts have to be 
assessed up front. 

The nature of the proposed exploration activities 
(e.g. desktop reviews and airborne surveys) is 
such that the assessment of the impacts 
concluded that “the impacts of proposed 
exploration activities would be extremely limited in 
extent, widely dispersed, of very short duration 
and very low intensity and would therefore have 
very low significance”. 

 

294, 295, 
317, 318 

A Gehle The shale gas industry employs qualified experts and can take 
months even years to prepare their applications. The general 
public is given ten days to lodge appeals. Ten days is not 
enough time for the general public to learn enough about the 
project to be able to make an informed decision. Therefore in my 
opinion the general public is negatively prejudiced by the 
process.    

The Rhino Oil and Gas project has subject to a 
Scoping and EIA process in terms of the 
Environmental Impact Assessment Regulations 
2014 and information on the project has been in 
the public domain for the duration of that process 
(in excess of 20 months).  

The National Appeal Regulations, 2014 regulate 

 



11 January 2018 

245 

 

PROJECT APPELLANT GROUNDS OF APPEAL BY THE APPELLANT RESPONDING STATEMENT BY THE EAP or 
APPLICANT  

COMMENTS BY DMR  

the period that appellants have to lodge an 
appeal. 

294  J Bell I am doing this appeal on behalf of all those to whom I have 
spoken during the many months of this process, who raised their 
concerns relating to the threat of unconventional gas exploration 
(which will lead to extraction) but who are unable to appeal, due 
to a lack of access to technology on which this process relies. 

Noted.  

294  J Bell 1. I was registered as an IAP for all the 4 Rhino applications, but 
was not notified regarding this authorisation. I was not the only 
IAP to not be notified and hence the limited number of appeals. 

2. Many people living in the area of this proposal who do not 
have access to the internet were: 

• not made aware of this project and thus not consulted on the 
impacts. 

• not able to make use of this appeal process as it requires a 
technology that is not available. 

3. The objections I raised during the EIA process were totally 
ignored. 

1. Regrettably Mrs Bell’s contact information was 
not added to the database of registered I&AP for 
the 294 ER project despite her request to SLR to 
do so. An apology was issued to her and the 
respective notices of the environmental 
authorisation were provided to her. 

2. The public participation method for the EIA 
process is fully described in the Scoping and EIA 
reports prepared by SLR. Refer to Box 4 and 5 in 
the EIR for a summary thereof.  The process did 
not only rely on the internet but made use of a 
wide range of media including site notices, 
newspaper adverts, letters, public meetings and 
radio advertisements.  

The National Appeal Regulations, 2014 regulate 
the appeals process and provide that appeals can 
be submitted via a number of methods.  

3. All objections received were documented and 
included in the Scoping and EIA reports prepared 
by SLR. The EIA process did not attempt to 
address objections that related to activities which 
did not form part of the proposed exploration work 
programme (e.g. desktop and airborne surveys). 
This approach is as per the requirements of 
NEMA and was confirmed with PASA. The 
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rationale for this approach was provided to I&APs 
in the Scoping and EIA reports. 

294  J Bell 1. All phases of a project must be considered up front in an EIA 
assessment, which was not done for any of the Rhino 
applications. Only the impacts from the first phase exploration 
were considered (albeit superficially). This is a fatal flaw in the 
process. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

1. Section 24(1) of the NEMA sets out that the 
potential consequences for or impacts on the 
environment of ‘listed activities’ must be 
considered, investigated, assessed and reported 
on.  The EIA Regulations, 2014 (GN R 982) set 
out the procedures for the investigation, 
assessment and communication of the potential 
consequences or impacts of ‘listed activities’ on 
the environment. A ‘listed activity’ is defined in 
NEMA as “an activity identified in terms of section 
24(2)(a) and (d)”. In the case of exploration the 
listed activity is “…any activity, including the 
operation of that activity, which requires an 
exploration right…”.  

The exploration work programme which Rhino Oil 
and Gas proposed, and for which environmental 
authorisation was granted, is limited to desktop 
studies and airborne gravity gradiometry survey. 
The scope of the EIA process was aligned to the 
exploration work programme as described in 
Section 4.5 of the EIR. The application by Rhino 
Oil and Gas does not include any other phases 
and thus the impact assessment did not give 
consideration to such.  

Should Rhino Oil and Gas propose to conduct 
exploration activities outside of the approved 
exploration work programme, this would need to 
be informed by a further application to PASA and 
a separate environmental impact assessment and 
authorisation process. 

2. The impact assessment made use of 
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2. The assessment of impacts was not considered in the local 
context, but merely through a desk top study. This is not 
sufficient when the ecosystems which support our lives and 
livelihoods are at risk. 

 

3. We are in the grips of a drought that has … 

 

4. The impacts of Climate Change are very evident with the 
extremes of weather we are facing regularly. There is no way 
that we can entertain using sources of energy which contribute 
to greenhouse gas emissions which are driving global warming. 
The cost to society is too high, for the short term gains. We have 
viable alternatives, which are creating sustainable jobs and 
contributing to improving lives in the communities in which they 
are sited. We do not need to continue to burn hydrocarbons 
knowing the life-threatening local and global impacts. 

information necessary to assess impacts of the 
activities that were proposed for the exploration 
work programme. Given that this only included 
desktop reviews and airborne surveys the 
information used is considered to be adequate. 
The rationale for this approach was provided to 
I&APs in the Scoping and EIA reports.   

3. The application for environmental authorisation 
by Rhino Oil and Gas did not include activities for 
the extraction of unconventional gas nor did it 
include any activities that would consume water. 

4. South Africa’s national energy strategies are 
beyond the influence of this project. As indicated 
in Section 4.3 of the EIR, the use of natural gas 
for South Africa’s electricity generation is 
considered to have substantial benefits going 
forward and is identified in national policy, 
together with renewable energy technologies, as 
an alternative in diversifying the domestic energy 
supply away from its current reliance on coal.  
The feasibility of using natural gas for domestic 
power generation is considered to be dependent 
on the extent of available domestic reserves of 
natural gas, as well as the financial cost of 
importing natural gas should those reserves be 
insufficient. 

The impacts of the currently proposed exploration 
activities on climate change are not a significant 
factor at this stage.  

294  J Bell If the project can guarantee that there will be no harm to people 
or the ecosystems which support our lives and livelihoods. The 
risks are too high and this safety cannot be guaranteed. Many 
countries are now banning fracking specifically due to the high 
level of risk that has been identified. The costs outweigh any 

The application for environmental authorisation by 
Rhino Oil and Gas did not include activities for the 
extraction of unconventional gas.  Rhino Oil and 
Gas is certain that the proposed exploration 
activities (e.g. desktop reviews and airborne 
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benefits. surveys) can be undertaken safely and without 
significant risk to people or the environment. 

294  J Bell Any sustainable development which respects any sensitivities of 
the area, takes into account the wishes of those who live there 
and make a living is welcomed and appreciated. 

noted  

294  J Bell Exploration will lead to extraction of unconventional gas. 

• The impacts from extraction will be too difficult to mitigate – it 
has not been successful anywhere else, why would it be different 
in South Africa? 

• The Strategic Impact Assessment (SEA) for Karoo Shale Gas 
while this project is not dealing with shale, but coal bed methane 
still has relevance. The Summary for Decision-makers listed all 
the requirements for managing and mitigating the impacts. The 
lead time required is too long and thus it will create misery for all 
those who live and work in the area. 

• Extraction will use vast volumes of water, require dewatering of 
the area for coal bed methane and will result in pollution from the 
wastewater. We cannot afford to waste a drop, so it is 
unfathomable that this project could even be considered for 
authorisation, let alone in environmental terms. 

The application for environmental authorisation by 
Rhino Oil and Gas did not include activities for the 
extraction of unconventional gas. Should Rhino 
Oil and Gas propose to conduct exploration 
activities outside of the approved exploration work 
programme, this would need to be informed by a 
further application to PASA and a separate 
environmental impact assessment and 
authorisation process. 

The SEA for Karoo Shale Gas Development was 
noted in the EIR. The SEA for Shale Gas 
Development also indicates that “Including more 
natural gas in South Africa’s energy mix would 
make the energy system more efficient, cheaper 
and more reliable. Natural gas, regardless of its 
source, has a desirable set of qualities that coal 
and oil do not possess. Gas can be used in 
almost all subsectors (e.g. power generation, 
heat, transport, manufacture of chemicals); is 
easily transported once gas infrastructure is in 
place; is supported by a growing international 
market; is a more consistent fuel than coal (thus 
more flexible and easier to handle); is less CO2 
intensive when burnt than coal (if leakage during 
production and transport is minimised); can be 
more efficiently used for power generation (more 
kWh per GJ); has high operational flexibility; and 
has an end-use cost structure that is capital- light 
and fuel-intensive, making it economically flexible” 
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(Summary for Policy Makers, Page 12). 

294  J Bell We raised all the impacts with Rhino and SLR with this and each 
and every application they submitted. The EAP admitted that the 
extraction of unconventional gas would lead to impacts that 
could not be mitigated. It is inconceivable that an environmental 
authorisation for such a project could be given, with the impacts 
in developed countries being known and understood. The cost to 
society is just too high, with benefits only accruing to a privileged 
few. I believe this is a ludicrous and indefensible decision which 
will be legally contested. 

The application for environmental authorisation by 
Rhino Oil and Gas did not include activities for the 
extraction of unconventional gas. The scope of 
the EIA process was aligned to the exploration 
work programme as described in Section 4.5 of 
the EIR.  

Should Rhino Oil and Gas propose to conduct 
exploration activities outside of the approved 
exploration work programme, this would need to 
be informed by a further application to PASA and 
a separate environmental impact assessment and 
authorisation process. That assessment process 
would have to demonstrate that the proposed 
activities would not result in significant detrimental 
impacts in order to be granted the requisite 
authorisation.   

 

295  J Bell Although I am doing this as an individual, I am concerned at the 
number of people who are either unaware of the project, due to 
the poor/selective notification by the applicant or unable to 
respond, due to the lack of internet access. 

There has to be a better way to foster public participation to 
ensure that all voices are heard. 

The public participation method for the EIA 
process is fully described in the Scoping and EIA 
reports prepared by SLR. Refer to Box 4 and 5 in 
the EIR for a summary thereof. 

In addition to the various notification methods 
used by SLR it should be noted that the project 
received additional media and social media 
coverage and information on the project was 
widely distributed by various social, NGO and 
professional groups.  

 

295  J Bell 1. Rhino and SLR in a public meeting held at a Matatiele School 
(organized by the community after a lack of communication on 
the proposal) admitted that they had not visited the area 
identified in the application, so how could they identify the 
impacts, let alone assess or mitigate them? This is a 

1. The meeting referenced by the appellant was 
held prior to the Scoping phase. SLR traversed 
much of the region in the Scoping and EIA 
phases of the assessment.  

 



11 January 2018 

250 

 

PROJECT APPELLANT GROUNDS OF APPEAL BY THE APPELLANT RESPONDING STATEMENT BY THE EAP or 
APPLICANT  

COMMENTS BY DMR  

requirement of NEMA. 

2. In the meeting, they were made aware that the area was full of 
freshwater resources requiring delineation, protected areas and 
the buffer zone of the Maloti Drakensberg Transfrontier Park. 

3. SLR admitted that they had not contacted anyone in Lesotho 
to notify them of the proposed project. 

4. In the meeting, SLR stated that they had consulted with the 
Chief of the area. They were asked if he was present at the 
meeting and SLR said no.  The Chief stood up and stated that 
they had not spoken to him and he would not give permission to 
them to explore and extract unconventional gas in his area. 

5. The applicant only assessed the first phase of the project, not 
all the phases and cumulative impact, as required by the NEMA 
EIA regulations. 

6. SLR did not explore the alternatives to extraction of 
unconventional gas such as one that is already improving lives 
and livelihoods in the Upper Umzimvubu Catchment. The water 
that the catchment provides supports the agricultural activities of 
people living in this area. 

 2. The water resources of the region are 
described in Section 5.1 of the EIR. 

 

3. The Government of Lesotho was not notified. 
However the Maluti-Drakensberg Transfrontier 
Project, which includes representation of 
departments of Lesotho was an I&AP. 

4. The meeting referenced by the appellant was 
held prior to the Scoping phase. At that point SLR 
had arranged a consultation meeting with 
traditional leaders and ward councillors. It was not 
very well attended by the Chiefs.    

Consultation meetings were arranged with the 
Lebenya, Amahlubi, Moshesh and Sibi Traditional 
Authorities during both the Scoping and EIA 
phases. Certain of the Chiefs cancelled these 
meetings at the last minute. 

5. The scope of the EIA process was aligned to 
the exploration work programme as described in 
Section 4.5 of the EIR. The application by Rhino 
Oil and Gas did not include any other phases and 
thus the environmental impact assessment could 
not give consideration to such. 

SLR noted that “there is no chance of cumulative 
impacts of any significance”. This was based on 
the fact that the assessment of the impacts 
concluded that “the impacts of proposed 
exploration activities would be extremely limited in 
extent, widely dispersed, of very short duration 
and very low intensity and would therefore have 
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very low significance”.  

6. In the EIA Regulations, 2014 alternatives are 
defined as “in relation to a proposed activity, 
means different means of meeting the general 
purpose and requirements of the activity ….”. SLR 
gave consideration to reasonable and feasible 
alternatives to the activity proposed by the 
applicant. 

295  J Bell 1. The catchment supports so many rural lives 

2. NEMA’s precautionary principle should have been invoked by 
DEA. 

3. Their mandate is to protect the environment to support the 
lives of current and future generations. 

4. By authorising such a destructive activity (exploration and 
extraction of unconventional gas) DEA erred. It is not too late to 
do the right thing. 

5. With all the evidence of impacts from developed countries and 
the increasing banning of exploration and extraction of 
unconventional gas across the globe, DEA officials should not 
have authorised this application in any shape or form, if they 
took their mandate seriously. 

6. Comments received during the EIA process from IAPs of this 
application were unequivocal in their rejection of the proposal. 

7. This project will bring misery and impoverish people who are 
currently able to live, feed themselves and work with dignity. 

It is neither needed nor desired. 

1. This is noted in the EIR. 

2. The approach by Rhino Oil and Gas is in line 
with the “precautionary principle” as it is only 
proposed to undertake a limited range of 
exploration activities. 

4 and 5. The application for environmental 
authorisation by Rhino Oil and Gas did not 
include activities for the extraction of 
unconventional gas.   

6.  The public objection to the project and the EIA 
process were documented in multiple places in 
the Scoping and EIA reports (refer to the Box 4, 
Table 3-2, Table 3-5, Table 3-6 and Sections 6.3, 
7.2.1, 7.2.2.4 and 7.7 in the EIR). By way of 
example, this included statements such “The 
great majority of I&APs that have participated in 
the EIA process have expressed their opposition 
to all forms of oil and gas exploration in South 
Africa and to this application in particular”. 

 

295  J Bell 1. There is a project of nearly 40 partners working together to 
improve rural lives and livelihoods, which spans the frontier 

1. The impact assessment (EIR produced by 
SLR) of the activities included as part of the 
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between E.Cape, KZN and Lesotho. In the process, it is 
restoring the catchment of the Umzimvubu River to provide 
desperately needed continuous flows of clean water to 
downstream users. DEA is a stakeholder in this project and the 
benefits are known and understood. 

2. Why would you trash all the effort and other resources put into 
making this work so that a few can get rich at the expense of so 
many? The legacy will be borne by the communities that will be 
left to deal with the unmitigated impacts. 

3. In the meeting called by the community for Rhino and SLR to 
explain what they intend to do, it was made very obvious that 
this is a water factory which is linked for many kilometers: 

4. When the snow melts in the mountains (where the fracking is 
proposed) it takes a day for the temperature to drop and the 
water level to rise in the boreholes of the Cedarville Flats, the 
food basket of the area. 

5. If Rhino and SLR (and DEA) did not understand the hydrology 
of the area, how would they even start to determine the 
mitigation required to prevent the impacts on people’s lives and 
livelihoods and the effects on food and water sovereignty? 

application for environmental authorisation (e.g. 
desktop reviews and airborne surveys) concluded 
that neither of these activities would result in 
impacts on the quality or availability of water 
resources. 

2. The activities included as part of the application 
for environmental authorisation (e.g. desktop 
reviews and airborne surveys) are not in conflict 
with the efforts made in managing the catchment 
of the Umzimvubu River 

3 and 4. The water resources of the region are 
described in Section 5.1 of the EIR. 

5. The impact assessment (EIR produced by 
SLR) of the activities included as part of the 
application for environmental authorisation (e.g. 
desktop reviews and airborne surveys) concluded 
that none of the activities would result in impacts 
to the water resource. 

 

295  J Bell 1. As stated above, there is already a suitable, sustainable and 
well supported project improving lives and livelihoods while 
restoring the catchment. This project includes DEA personnel, so 
this application should not have been authorised knowing the 
impacts it will have. 

2. People in the area are already using renewable energy 
resources for improving their lives. 

��These were visited during our FrackFreeFest held in Matatiele 
a year ago. 

The nature of the proposed exploration activities 
(e.g. desktop reviews and airborne surveys) is 
such that the assessment of the impacts 
concluded that “the impacts of proposed 
exploration activities would be extremely limited in 
extent, widely dispersed, of very short duration 
and very low intensity and would therefore have 
very low significance”. 
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��The innovation displayed by a young man was inspiring – he 
developed his own biodigester from organic waste and used the 
gas for cooking. 

295  J Bell 1. Exploration will lead to extraction and fracking is a high risk 
activity we cannot afford for so many, many reasons. 

2. Extraction of unconventional gas has impacts which cannot be 
mitigated. This is known and understood and evidence has been 
provided in the other ER appeals, so I am not repeating them 
here. 

3. Climate Change is the biggest threat to health and extraction 
of unconventional gas (methane) will add to this harm to people 
and the environment which supports our lives and livelihoods. 

4. Methane gas has a very high greenhouse gas value and we 
will not be able to reduce our emissions if we frack our futures. 
These increasing emissions are driving the impacts from which 
we are already reeling – the fires, floods, drought, extreme 
storms, heat, etc. 

5. We have to take action now and transform our lives and 
livelihoods to reduce the carbon we burn and become more 
resilient to adapt to these changes. It is costing our society and 
economy too much to ignore. 

6. Fracking benefits a few in the short term, but the devastating 
impacts are long term issues borne by the rural poor. This is not 
how we achieve the Millennium Development Goals. 

7. DEA should be leading this campaign and refusing 
applications like this. 

It is a violation of the DEA mandate to provide an environmental 
authorisation such as this. 

The application for environmental authorisation by 
Rhino Oil and Gas did not include activities for the 
extraction of unconventional gas.  

Should Rhino Oil and Gas propose to conduct 
exploration activities outside of the approved 
exploration work programme, this would need to 
be informed by a further application to PASA and 
a separate environmental impact assessment and 
authorisation process. Such process would have 
to assess the impacts of the activities that were 
proposed and determine the significance of these. 

The impacts of the currently proposed exploration 
activities on climate change are not a significant 
factor at this stage.  

Fracking is not proposed as part of this 
application. 
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295  J Bell No: 

The impacts from this proposal were raised far and wide, with 
the message from communities (Matatiele Manifesto) taken to 
Parliament. So I believe that if DEA and SLR know and 
understand all the reasons why this application is wrong – 
environmentally, socially and economically, it should never have 
been submitted or approved. 

Yes: Successful legal action against this suite of applications for 
exploration for unconventional gas is also known and the 
implications should be self-explanatory in terms of these 
authorisations. The latest court judgement regarding the 
Fracking Regulations will not have been known at the time of the 
authorisation, however it should have been anticipated and the 
authorisation not issued. 

Many of the impacts that were raised by I&APs 
will not arise as a result of the proposed 
exploration activities.   

The impact assessment (EIR produced by SLR) 
of the activities included as part of the application 
for environmental authorisation (e.g. desktop 
reviews and airborne surveys) concluded that 
none of the activities would result in significant 
impacts. 

 

317 J Bell I am doing this appeal on behalf of all those to whom I have 
spoken since the first adverts were posted, who raised their 
concerns relating to the threat of unconventional gas exploration 
(which will lead to extraction) but who are unable to appeal, due 
to a lack of access to technology on which this process relies. 
This is not a NIMBY reaction, as the transfer of water between 
catchments and the Rhino applications taking place in all our 
strategic watersheds, this issue is going to affect ALL South 
Africans, most of whom do not have a voice or a means to be 
heard. It relates to the environmental authorisation of ANY 
applications to explore for unconventional gas 

The impact assessment (EIR produced by SLR) 
of the activities included as part of the application 
for environmental authorisation (e.g. desktop 
reviews and airborne surveys) concluded that 
none of the activities would result in impacts to 
the water resource. 

 

317 J Bell 1. I was registered as an IAP for all the 4 Rhino applications, but 
was only notified for this authorisation. I was not the only IAP to 
not be notified and hence the limited number of appeals. 

2. Many people living in the area of this proposal who do not 
have access to the internet were not notified of the project and 
so will not be appealing. 

1. Regrettably Mrs Bell’s contact information was 
not added to the database of registered I&AP for 
the 294 ER project despite her request to SLR to 
do so. An apology was issued to her and the 
respective notices of the environmental 
authorisation were provided to her. 

2. The public participation method for the EIA 
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3. The objections I raised during the EIA process were totally 
ignored. 

process is fully described in the Scoping and EIA 
reports prepared by SLR. Refer to Box 4 and 5 in 
the EIR for a summary thereof.  The process did 
not only rely on the internet but made use of a 
wide range of media including site notices, 
newspaper adverts, letters, public meetings and 
radio advertisements. 

3. All objections received were documented and 
included in the Scoping and EIA reports prepared 
by SLR. The EIA process did not attempt to 
address objections that related to activities which 
did not form part of the proposed exploration work 
programme (e.g. desktop and airborne surveys). 
This approach is as per the requirements of 
NEMA and was confirmed with PASA. The 
rationale for this approach was provided to I&APs 
in the Scoping and EIA reports. 

317 J Bell 1. All phases of a project must be considered up front in an EIA 
assessment, which was not done for any of the Rhino 
applications. Only the impacts from the first phase exploration 
were considered (albeit superficially). This is a fatal flaw in the 
process. 

 

 

 

 

 

 

Section 24(1) of the NEMA sets out that the 
potential consequences for or impacts on the 
environment of ‘listed activities’ must be 
considered, investigated, assessed and reported 
on.  The EIA Regulations, 2014 (GN R 982) set 
out the procedures for the investigation, 
assessment and communication of the potential 
consequences or impacts of ‘listed activities’ on 
the environment. A ‘listed activity’ is defined in 
NEMA as “an activity identified in terms of section 
24(2) (a) and (d)”. In the case of exploration the 
listed activity is “…any activity, including the 
operation of that activity, which requires an 
exploration right…”.  

The exploration work programme which Rhino Oil 
and Gas proposed, and for which environmental 
authorisation was granted, is limited to desktop 
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2. The area under this project is enormous. The impacts were 
assessed via a desktop study. This did not identify all sensitive 
areas and so cannot have considered all the impacts 
successfully. 

 

 

3. Alternatives to unconventional gas extraction were not 
properly explored. Climate Change is a reality with the latest 
storms in KZN providing evidence that cannot be ignored. We 
reel from one disaster to the next with the provincial Disaster 
Management budget depleted within months. We HAVE to start 
doing things differently and not ignoring the greenhouse gas 
emissions from our burning of hydrocarbons. “Natural” gas is not 
a sustainable alternative to burning coal, as methane has a 
higher value than carbon dioxide. 

4. Coal bed methane gas extraction requires dewatering of the 
area before extraction can commence. We are in the grips of a 
drought that is breaking all living records, so we cannot afford to 

studies and gravity gradiometry survey. The 
scope of the EIA process was aligned to the 
exploration work programme as described in 
Section 4.5 of the EIR. The application by Rhino 
Oil and Gas did not include any other phases and 
thus the environmental impact assessment could 
not give consideration to such.   

Should Rhino Oil and Gas propose to conduct 
exploration activities outside of the approved 
exploration work programme, this would need to 
be informed by a further application to PASA and 
a separate environmental impact assessment and 
authorisation process. 

2. The impact assessment made use of 
information necessary to assess impacts of the 
activities that were proposed for the exploration 
work programme. Given that this only included 
desktop reviews and airborne surveys the 
information used is considered to be adequate. 
The rationale for this approach was provided to 
I&APs in the Scoping and EIA reports. 

3. In the EIA Regulations, 2014 alternatives are 
defined as “in relation to a proposed activity, 
means different means of meeting the general 
purpose and requirements of the activity ….”. SLR 
gave consideration to reasonable and feasible 
alternatives to the activity proposed by the 
applicant. 

 

4. The application for environmental authorisation 
by Rhino Oil and Gas did not include activities for 
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affect the “water factories” (the ecosystems involved in the 
production of water – grasslands, wetlands, seeps, forests, etc.). 

5. Access to water is a human right – already with the drought, 
many communities do not have a sustainable source, let alone 
clean water to drink, to water their stock or irrigate their crops. 
Extraction of unconventional gas will deplete the existing 
supplies and pollute the water resources. This is in contravention 
of the National Water Act and our Constitution. 

the extraction of coal bed methane gas.  

 

5. The application for environmental authorisation 
by Rhino Oil and Gas did not include activities 
that would consume water or impact water quality. 

317 J Bell Only if : 

• the impacts can be mitigated successfully to avoid harming 
health of people and the environment which supports our lives 
and livelihoods. 

• The monitoring and enforcement of the development can be 
effectively undertaken by inspectors who have training, capacity 
and the will to do so. 

The nature of the proposed exploration activities 
(e.g. desktop reviews and airborne surveys) is 
such that the assessment of the impacts 
concluded that “the impacts of proposed 
exploration activities would be extremely limited in 
extent, widely dispersed, of very short duration 
and very low intensity and would therefore have 
very low significance”. It is not expected that there 
will be any environmental damage from 
undertaking of the proposed exploration activities.  

 

317 J Bell There are proven alternative sources of energy and technologies 
and these can be easily installed with little pollution and create 
sustainable jobs and worthwhile work. Catchment management 
models such as those for the upper Umzimvubu River improve 
lives and livelihoods of rural people, while restoring the water 
factory. Investment in this type of development would also be 
welcomed. 

In terms of national policy, oil and gas do have a 
role to play in South Africa’s energy mix, although 
the extent of the role is uncertain because of 
limited knowledge on the resource (refer to 
section 4.3.2 of the EIR). As per government 
policy, South Africa is simultaneously exploring 
and developing various other contributions to the 
energy mix (including renewables). 

Exploration is not mutually exclusive from other 
activities and investments.  

 

317 J Bell Exploration will lead to extraction of unconventional gas. 

• The impacts from extraction will be too difficult to mitigate – it 
has not been successful anywhere else, why would it be any 

The application for environmental authorisation by 
Rhino Oil and Gas did not include activities for the 
extraction of unconventional gas.  
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different in South Africa? 

• The Strategic Impact Assessment (SEA) for Karoo Shale Gas 
has relevance as the EAP acknowledged. The Summary for 
Decision-makers listed all the requirements for managing and 
mitigating the impacts. The lead time required is too long and 
thus this development will only create misery for all those who 
live and work in the area. 

• Extraction will use vast volumes of water, require dewatering of 
the area for coal bed methane and will result in pollution from the 
wastewater. We cannot afford to waste a drop, so it is 
unfathomable that this project could even be considered for 
authorisation, let alone in environmental terms. 

• We have to reduce our greenhouse gas emissions, as our 
President stated at the UN meeting. This development will lead 
to an increase in emissions as methane has a higher 
greenhouse gas value. 

Should Rhino Oil and Gas propose to conduct 
exploration activities outside of the approved 
exploration work programme, this would need to 
be informed by a further application to PASA and 
a separate environmental impact assessment and 
authorisation process. Such process would have 
to assess the impacts of the activities that were 
proposed and determine the significance of these. 

Some of the findings of the SEA’s scientific 
assessment have relevance, but mostly the SEA 
is considering more advanced exploration and or 
production which are beyond the scope of the 
exploration work programme proposed by Rhino 
Oil and Gas. 

The application for environmental authorisation by 
Rhino Oil and Gas did not include activities that 
would consume water or impact water quality. 

The application for environmental authorisation by 
Rhino Oil and Gas did not include activities for the 
extraction of unconventional gas and thus 
methane could not be emitted. 

317 J Bell Yes: 

The DMR’s Fracking Regulations were declared illegal in the 
Grahamstown High Court on Tuesday 17th October 2017. No 
applications should be authorised as a result as it will have legal 
consequences. Tax payers’ money is used to defend these 
cases. This is wasteful expenditure. 

No: 

• There are many other legal cases against these suite of 
applications, with some having been withdrawn at the last 

The exploration activities for which Rhino Oil and 
Gas has sought environmental authorisation 
would not have been regulated by the, now set 
aside, Petroleum Regulations as the regulations 
were specific to well drilling operations. 

Only the regulations relating to hydraulic 
fracturing were set aside. In any case, the 
Minister of Environmental Affairs has power to 
determine regulations under the One Environment 
System. 
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minute. This is known by DEA, PASA and DMR as respondents 
in the court. 

• I raised all the expected impacts with Rhino and SLR with this 
and each and every application they submitted. The EAP 
admitted that the extraction of unconventional gas would lead to 
impacts that could not be mitigated. 

• It is inconceivable that an environmental authorisation for such 
a project could be given, with the impacts in developed countries 
being known and understood. It should be glaringly obvious to 
DEA, with the mandate to protect the environment for current 
and future generations that the cost to society is just too high, 
with benefits only accruing to a privileged few. I believe this is a 
ludicrous and indefensible decision which will be legally 
contested. 

The application for environmental authorisation by 
Rhino Oil and Gas did not include activities for the 
extraction of unconventional gas.  The nature of 
the proposed exploration activities (e.g. desktop 
reviews and airborne surveys) is such that the 
assessment of the impacts concluded that “the 
impacts of proposed exploration activities would 
be extremely limited in extent, widely dispersed, 
of very short duration and very low intensity and 
would therefore have very low significance”. It is 
not expected that there will be any environmental 
damage from undertaking of the proposed 
exploration activities.  

 

318 J Bell 1. I was not notified of this authorisation by SLR. I commented 
on all the Rhino applications and am thus an IAP, but was only 
notified of one Rhino authorisation (N KZN). 

2. The overwhelming objections to the exploration and 
consequent extraction of unconventional gas were merely noted 
by the EAP and continued to state that this is the early 
exploration phase. It was noted in one of the meetings that “one 
would not pay lobolo if one did not intend to get married”. This 
was dismissed by the EAP, as was NEMA’s EIA requirements to 
assess all the phases of a project up front. 

 

 

 

 

1. Regrettably Mrs Bell’s contact information was 
not added to the database of registered I&AP for 
the 318 ER project despite her request to SLR to 
do so. An apology was issued to her and the 
respective notices of the environmental 
authorisation were provided to her. 

2. All objections received were documented and 
included in the Scoping and EIA reports prepared 
by SLR. The EIA process did not attempt to 
specifically address objections that related to 
activities which did not form part of the proposed 
exploration work programme. This is as per the 
requirements of NEMA and was confirmed with 
PASA. The rationale for this approach was 
provided to I&APs in the Scoping and EIA reports. 

The scope of the EIA process was aligned to the 
exploration work programme as described in 
Section 4.5 of the EIR. The application by Rhino 
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3. The cumulative impacts of this suite of FIVE Rhino 
applications were never considered. The burden on IAPs alone, 
was significant in terms of participation. The fifth Rhino 
application was challenged legally, so did not form part of this 
rash of appeals. 

 

4. The EAP is meant to represent the environment, not their 
client. It is very obvious who SLR represents from the evidence: 

• This and the other applications are in sensitive environments – 
in this case grasslands and fresh water ecosystems. We cannot 
afford to lose more grasslands – they are essential providers of 
free goods and services, including clean water provision, 
pollutant filtration and carbon sequestration. The EAP did not 
consider trashing these functioning ecosystems (exploration will 
lead to extraction!) as an environmental travesty. Our life support 
systems are thus to be sacrificed for development that is 
unsustainable (client’s need and desire) and the environmental 
representative (EAP) has to deliver. 

• The needs and desirability were assessed in terms of 
“business as usual” aimed at perpetuating the use of fossil fuels 
(their client’s need and desire) and meeting the objectives of an 
outdated economic model. 

• There are suitable alternatives, but these were given short 
shrift (client’s need and desire) and the need for gas was the 
focus. 

• We all know burning fossil fuels drives climate change, 

Oil and Gas did not include any other phases and 
thus the environmental  impact assessment could 
not give consideration to such. 

3. SLR noted that “there is no chance of 
cumulative impacts of any significance”. This was 
based on the fact that the assessment of the 
impacts concluded that “the impacts of proposed 
exploration activities would be extremely limited in 
extent, widely dispersed, of very short duration 
and very low intensity and would therefore have 
very low significance”. 

4. SLR has presented an objective assessment of 
the environmental impacts of the exploration 
activities as proposed.  

The various environmental sensitivities of the 
receiving environment are documented in Section 
5.1 of the EIR.  

The nature of the proposed exploration activities 
(e.g. desktop reviews and airborne surveys) is 
such that the assessment of the impacts 
concluded that “the impacts of proposed 
exploration activities would be extremely limited in 
extent, widely dispersed, of very short duration 
and very low intensity and would therefore have 
very low significance”. 

In terms of national policy, oil and gas do have a 
role to play in South Africa’s energy mix, although 
the extent of the role is uncertain because of 
limited knowledge on the resource (refer to 
section 4.3.2 of the EIR). As per government 
policy, South Africa is simultaneously exploring 
and developing various other contributions to the 
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methane is a greenhouse gas (on steroids) and we know we all 
need to do more to make sure we can adapt and survive the 
ravages of extreme weather, yet the EAP did not consider this 
sufficiently significant to stop the project. 

energy mix (including renewables). 

The application for environmental authorisation by 
Rhino Oil and Gas did not include activities for the 
extraction of unconventional gas and thus 
methane could not be emitted.  

318 J Bell DEA is responsible for protecting, conserving and improving the 
South African environment and natural resources (quoted from 
their website!). 

This authorisation (exploration will lead to extraction) will cause 
significant and unmitigatable impacts shown in the Karoo Shale 
Gas SEA report (below). 

It is difficult to understand with this long list of impacts, which can 
neither be effectively mitigated (current knowledge and 
technology) or monitored (insufficient capacity or expertise). 
DEA commissioned this SEA and thus knows these limitations. 

The environmental framework legislation is NEMA and the EIA 
regulations under NEMA require that ALL phases of a project be 
assessed up front – this SLR refused to do. DEA did not insist on 
this during the scoping phase of the project(s). 

NEMA also requires that we avoid, or if not possible, minimise 
and remedy: 

• The disturbance of ecosystems and loss of biodiversity – the 
area of this application is rich in grasslands and water resources, 
including wetlands. 

• Pollution and degradation of the environment – exploration for 
and extraction of unconventional gas leads to unmitigatable 
impacts – for example, in the US, fracking wastewater is now 
being dumped in the Gulf, as they are unable to treat it on land 
due to pollution caused. 

The application for environmental authorisation by 
Rhino Oil and Gas did not include activities for the 
extraction of unconventional gas.   

The nature of the proposed exploration activities 
(e.g. desktop reviews and airborne surveys) is 
such that details and risks of such activities are 
known. There will not be impacts as listed by the 
appellant.  

Should Rhino Oil and Gas propose to conduct 
additional exploration activities, this would need to 
be informed by a further application to PASA and 
a separate environmental impact assessment and 
authorisation process. That assessment process 
would have to demonstrate that the proposed 
activities would not result in significant detrimental 
impacts in order to be granted the requisite 
authorisation.   

The scope of the EIA process was aligned to the 
exploration work programme as described in 
Section 4.5 of the EIR. The application by Rhino 
Oil and Gas does not include any other phases 
and thus the impact assessment did not give 
consideration to such.  

The nature of the proposed exploration activities 
(e.g. desktop reviews and airborne surveys) is 
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• Disturbance of national heritage sites – the area of this 
application is known for its heritage resources, which have the 
potential to grow tourism and associated, sustainable livelihoods. 
Fracking will prevent this. 

• Waste – the hazardous waste from these exploration and 
extraction activities cannot be landfilled at municipal sites. This 
has not been considered in any of the applications, yet DEA 
(mandate for waste management!) has provided an 
environmental authorisation. 
 
NEMA’s Precautionary Principle applies when the risks are 
unknown and a risk averse approach is thus required. DEA 
ignored this principle and provided an environmental 
authorisation, knowing how extraction of unconventional gas in 
developed countries has caused significant 
environmental harm. It is for this reason that more and more 
countries and states are banning these activities. This outlawing 
is noted in the EIR submitted to DEA and yet it was ignored and 
an environmental authorisation was issued. 

such that no hazardous waste will be produced. 

The approach by Rhino Oil and Gas is in line with 
the “precautionary principle” as it is only proposed 
to undertake a limited range of exploration 
activities. The nature of the proposed exploration 
activities (e.g. desktop reviews and airborne 
surveys) is such that details and risks of such 
activities are known. 
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318 J Bell It can proceed if there is a guarantee that it will not cause harm 
to people or the planet. In the USA when the CEO of a fracking 
company was particularly vocal in getting fracking banned in the 
state in which he lived. Go figure, as they so eloquently say in 
America! 

The project as assessed and for which 
environmental authorisation has been granted 
does not include ground based exploration or 
extraction. Rhino Oil and Gas is certain that the 
proposed exploration activities (desktop reviews 
and airborne surveys) can be undertaken safely 
and without significant risk to people or the 
environment. 

 

318 J Bell Renewable energy and technologies are sustainable alternatives 
to unconventional gas for powering our lives and livelihoods. 

In terms of national policy, oil and gas do have a 
role to play in South Africa’s energy mix, although 
the extent of the role is uncertain because of 
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limited knowledge on the resource (refer to 
section 4.3.2 of the EIR). As per government 
policy, South Africa is simultaneously exploring 
and developing various other contributions to the 
energy mix (including renewables).  

318 J Bell Exploration if successful will lead to extraction. There are 
existing supplies of gas available in South Africa. There is no 
need for new development to extend our fossil fuel dependency. 
We can make the change without having to extract 
unconventional gases as envisaged in this and other Rhino 
applications. 

Any benefits from these activities will not accrue to those whose 
lives and livelihoods are dependent on the functioning 
ecosystems and thus they will become impoverished and 
marginalised. One only has to see the impacts for example of 
coal mining on the fence line communities to know what 
extraction of unconventional gas will bring. 

In terms of national policy, oil and gas do have a 
role to play in South Africa’s energy mix, although 
the extent of the role is uncertain because of 
limited knowledge on the resource (refer to 
section 4.3.2 of the EIR). Exploration is a 
prerequisite to determine if a resource exists and 
if extraction might be possible and is therefore 
considered a need in this regard. 

The application for environmental authorisation by 
Rhino Oil and Gas did not include activities for the 
extraction of unconventional gas.   

 

318 J Bell Fracking Regulations have been declared illegal in the 
Grahamstown High Court and an interdict confirmation case is 
pending for Rhino. 

The application for environmental authorisation by 
Rhino Oil and Gas did not include activities for the 
extraction of unconventional gas.  The exploration 
activities for which Rhino Oil and Gas has sought 
environmental authorisation would not have been 
regulated by the, now set aside, Petroleum 
Regulations as the regulations were specific to 
well drilling operations. 

 

294, 295, 
317, 318 

I Nanni The objections I submitted previously were ignored and the time 
frames for notification were not followed 

All objections received were documented and 
included in the Scoping and EIA reports prepared 
by SLR. The EIA process did not attempt to 
address objections that related to activities which 
did not form part of the proposed exploration work 
programme (e.g. desktop and airborne surveys). 
This approach is as per the requirements of 
NEMA and was confirmed with PASA. The 
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rationale for this approach was provided to I&APs 
in the Scoping and EIA reports.   

The timing of the notifications to I&APs was 
undertaken in terms of regulation 4 (2) of the EIA 
Regulations. The environmental authorisations 
were signed on 21 September and the notice of 
the environmental authorisation was sent to 
I&APs on 2 and 3 October 2017.  

317 WWF-SA Precautionary Principle: The National Environmental 
Management Act (NEMA) requires that a risk-averse and 
cautious approach be applied, which takes into account the 
limits of current knowledge about the consequences of decisions 
and actions. Many countries have banned the extraction of 
unconventional gas due to the potential harm to people and the 
environment which supports our lives and livelihoods. 
Exploration will lead to extraction, so should not be authorised in 
light of the potential impacts which cannot be effectively 
mitigated. 

The National Environmental Management 
Principles set out in section 2 of NEMA do require 
a risk-averse and cautious approach.   

The approach by Rhino Oil and Gas is in line with 
this principle as it is only proposed to undertake a 
limited range of exploration activities (desktop 
reviews and airborne surveys). The nature of the 
proposed exploration activities (e.g. desktop 
reviews and airborne surveys) is such that the 
assessment of the impacts concluded that “the 
impacts of proposed exploration activities would 
be extremely limited in extent, widely dispersed, 
of very short duration and very low intensity and 
would therefore have very low significance”. 

Should Rhino Oil and Gas propose to conduct 
additional exploration activities, this would need to 
be informed by a further application to PASA and 
a separate environmental impact assessment and 
authorisation process. That assessment process 
would have to demonstrate that the proposed 
activities would not result in significant detrimental 
impacts in order to be granted the requisite 
authorisation.   
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317 WWF-SA Water Security: The National Water Act was enacted to ensure 
the sustainable use of water through the protection of the quality 
of water resources for the benefit of all water users. We are a 
water scarce country, with most catchments oversubscribed and 
little water available for new users. 

The Strategic Water Source Areas are recognised in Chapter 
5.1.6 of the National Water Resource Strategy 2: 

“These areas form the foundational ecological infrastructure on 
which a great deal of built infrastructure for water services 
depend. They are thus strategic national assets that are vital for 
water security…” 

The proposed exploration area 108 encompasses the Mfolozi 
Headwaters SWSA in its entirety, as well as parts of the 
Enkangala Drakensberg WSA. The Mfolozi headwaters provide 
more than 29% of the water of the Richards Bay Metropolitan 
Area. There is a strong relationship between the ground water 
and the surface water in this area, so any impacts on ground 
water will also influence the surface water. This important 
economic hub has experienced chronic water shortages, and 
cannot afford further stresses on its water resources (CSIR, in 
preparation). 

The Mfolozi River which flows out of the Mfolozi Headwaters 
WSA once fed the St. Lucia wetlands World Heritage Site, but 
has subsequently been canalised to flow out to sea. The plumes 
of sediment that this creates in the ocean have been shown to 
adversely impact the surrounding coral reefs, which are vital for 
local tourism. Any contaminants that flow out to sea through the 
Mfolozi River are likely to adversely affect the reefs and the 
diving economy in the area. 

The Enkangala Drakensberg is a vital water source for the town 
of Pongola, and is the main source of water for the farming 
communities of Northern KwaZulu-Natal and Southern 

The application for environmental authorisation by 
Rhino Oil and Gas did not include activities for the 
extraction of unconventional gas nor did it include 
any activities that would consume water. 

The impact assessment (EIR produced by SLR) 
of the activities included as part of the application 
for environmental authorisation (e.g. desktop 
reviews and airborne surveys) concluded that 
neither of these activities would result in impacts 
on the quality or availability of water resources.  
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Mpumalanga. 

We do not have sufficient capacity to either allow for large 
volumes to be used for the extraction of unconventional gas, or 
risk water pollution caused by faulty well construction, migration 
of fracturing fluid in natural pathways, or the mishandling of the 
chemicals used for hydraulic fracturing or its wastewater. There 
are numerous examples of water pollution in the United States 
from similar operations. This application covers a significant area 
of a nationally recognised water source area in the water factory 
which supplies water available for us and the environment which 
supports our lives and livelihoods. 

For coal bed methane gas extraction, the area will have to be 
dewatered first, which will have disastrous effects for those who 
use water – us all. 

317 WWF-SA Social Impacts: the effects on rural and small town communities 
have been well documented in the Karoo Shale Gas Strategic 
Environmental Assessment and verified globally. Water is a 
critical input in all economic activities. The danger that water 
pollution from exploration poses to those communities living 
around the proposed sight and the livelihoods they are engaged 
in should outweigh any potential benefit exploration activities 
may bring. 

No significant social impacts were identified.  

The nature of the proposed exploration activities 
(e.g. desktop reviews and airborne surveys) is 
such that the assessment of the impacts 
concluded that “the impacts of proposed 
exploration activities would be extremely limited in 
extent, widely dispersed, of very short duration 
and very low intensity and would therefore have 
very low significance”. 

 

317 WWF-SA Economic impacts and job creation: While job creation is 
imperative in South Africa, jobs must be created in a sustainable 
way that does not threaten existing livelihoods. In this case, the 
threat of water pollution from exploration poses serious risks to 
water security in the area and thus livelihoods. Furthermore, as 
South Africa’s mining history has shown, communities living 
around extractive industries rarely benefit from job creation but 
always sit with the environmental externalities associated 
therewith. There is also significant evidence to show that most 

Information provided by the applicant during the 
EIA process stated that very limited job 
opportunities would arise from the proposed 
exploration activities. 

Some information was presented on possible job 
potential of an O&G industry in SA.  

The impact assessment (EIR produced by SLR) 
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jobs created are temporary as labour intensity peaks during 
construction and declines significantly in the production phase. 
The types of jobs created are also highly skilled which means 
that any gas activities in the area will not alleviate local 
unemployment. Finally, as South Africa’s long history of mining 
has shown, communities around extractive industries are 
susceptible to boom and bust cycles. Any potential growth from 
gas production in the local economy is likely to be followed by 
contraction, financial loss and unemployment for people and 
activities reliant thereon. Any consideration of job creation must 
therefore take into account the impact on the local economy and 
the sustainability of employment. 

of the activities included as part of the application 
for environmental authorisation (e.g. desktop 
reviews and airborne surveys) concluded that 
neither of these activities would result in impacts 
on the water resource. 

317 WWF-SA Given the extreme sensitivity and importance of the water 
Source Area, WWF-SA does not believe that the impact of 
exploration activities can be mitigated. 

The impact assessment (EIR produced by SLR) 
of the activities included as part of the application 
for environmental authorisation (e.g. desktop 
reviews and airborne surveys) concluded that 
neither of these activities would result in impacts 
on the water resource. 

 

317 WWF-SA WWF-SA is opposed to activities that cannot be mitigated or are 
completely incompatible with sensitive grasslands and water 
producing habitats. These include afforestation, ploughing of 
natural virgin grasslands, mining of virgin grasslands and 
extractive activities. As evidenced from map below the proposed 
exploration will overlap with the soon to be declared Elandsberg 
Protected Environment which qualifies for protected area status 
due to extreme sensitivity of habitat located therein. WWF-SA 
only supports land use practices which are compatible with the 
sensitivity of this area. These include, range land farming, 
ecotourism and related activities. 

The nature of the proposed exploration activities 
(e.g. desktop reviews and airborne surveys) is 
such that the assessment of the impacts 
concluded that “the impacts of proposed 
exploration activities would be extremely limited in 
extent, widely dispersed, of very short duration 
and very low intensity and would therefore have 
very low significance”. It is not expected that there 
will be any environmental damage from 
undertaking of the proposed exploration activities.  

When the Elandsberg Protected Environment is 
declared in terms of the NEMPAA then the land 
would be afforded the relevant protection in terms 
of the NEMPPAA and MPRDA.  
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317 WWF-SA WWF-SA is actively involved with conservation of grasslands 
and associated species found within the affected northern region 
of the KwaZulu-Natal province. With less than 2.5 % of South 
Africa’s grassland biome currently protected, we hereby request 
that the Environmental Authorisation is withdrawn. Furthermore, 
for reasons already stated in section five we maintain an 
objection based on the incompatibility of exploration activities 
with the sensitivity of this area. 

The nature of the proposed exploration activities 
(e.g. desktop reviews and airborne surveys) is 
such that the assessment of the impacts 
concluded that “the impacts of proposed 
exploration activities would be extremely limited in 
extent, widely dispersed, of very short duration 
and very low intensity and would therefore have 
very low significance”. It is not expected that there 
will be any environmental damage from 
undertaking of the proposed exploration activities.  

 

317 WWF-SA WWF-SA had expected the process to consider the full extent of 
strategic water source areas and future protected environments 
in the landscape. Due diligence on the part of the consultants 
would have entailed engagement with the Ezemvelo KZN wildlife 
(the Provincial Conservation Authority) around their protected 
area expansion ambitions. In this regard, we do not feel that 
sufficient information has been provided to guide the proposed 
exploration away from these sensitive areas. We are thus 

The presence of water resources and protected 
areas was documented in the EIA (refer to 
Section 5.1 of the EIR). Data on proclaimed 
protected areas were sourced from Ezemvelo 
KZN Wildlife. Cognisance was given to protected 
area expansion plans, however such sites have 
no legal standing until they are proclaimed in 
terms of the NEMPAA.   
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augmenting the information transfer to this appeal to ensure that 
all relevant facts are at the decision maker’s disposal to ensure 
that the best possible decision is made for water and biodiversity 
security as well as sustainable and inclusive economic 
development. 

The nature of the proposed exploration activities 
(e.g. desktop reviews and airborne surveys) is 
such that the assessment of the impacts 
concluded that “the impacts of proposed 
exploration activities would be extremely limited in 
extent, widely dispersed, of very short duration 
and very low intensity and would therefore have 
very low significance”. It is not expected that there 
will be any environmental damage from 
undertaking of the proposed exploration activities.  

317 E Robinson Little thought is being given to the environment or the health and 
longevity of the humans, animals or land in the area involved. 
PURE PURE GREED! 

The application by Rhino Oil and Gas for an 
exploration right is subject to the requirements of 
the MPRDA and NEMA. Thus a Scoping and EIA 
process is required to assess potential 
environmental impacts of the proposed 
exploration activities. 

The nature of the proposed exploration activities 
(e.g. desktop reviews and airborne surveys) is 
such that the assessment of the impacts 
concluded that “the impacts of proposed 
exploration activities would be extremely limited in 
extent, widely dispersed, of very short duration 
and very low intensity and would therefore have 
very low significance”. It is not expected that there 
will be any environmental damage from 
undertaking of the proposed exploration activities.  

 

317 E Robinson Not sure how to answer this as I doubt any consideration is 
being taken from us, the mere man in the street. Yes it would be 
good if you did if the concerns could be addressed-but would 
they really??? 

All comments and objections received from I&APs 
were documented and included in the Scoping 
and EIR reports prepared by SLR. The EIA 
process did not attempt to address objections that 
related to activities which did not form part of the 
proposed exploration work programme (e.g. 
desktop and airborne surveys). This approach is 
as per the requirements of NEMA and was 
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confirmed with PASA. The rationale for this 
approach was provided to I&APs in the Scoping 
and EIA reports.  

The public objection to the project and the EIA 
process were documented in multiple places in 
the Scoping and EIA reports (refer to the Box 4, 
Table 3-2, Table 3-5, Table 3-6 and Sections 6.3, 
7.2.1, 7.2.2.4 and 7.7 in the EIR). By way of 
example, this included statements such “The 
great majority of I&APs that have participated in 
the EIA process have expressed their opposition 
to all forms of oil and gas exploration in South 
Africa and to this application in particular”. 

317 E Robinson LEAVE THE NATURAL ENVIRONMENT ALONE. The nature of the proposed exploration activities 
(e.g. desktop reviews and airborne surveys) is 
such that the assessment of the impacts 
concluded that “the impacts of proposed 
exploration activities would be extremely limited in 
extent, widely dispersed, of very short duration 
and very low intensity and would therefore have 
very low significance”. It is not expected that there 
will be any environmental damage from 
undertaking of the proposed exploration activities.  

 

317 E Robinson We have to preserve this world – for generations to come. Greed 
must stay out of the equation. 

noted  

317 E Stratford These applicants chose to try and intimidate the community 
objectors by arriving in some venues with security guards. They 
also avoided answering questions as to their funding and 
membership. For these reasons I refused to sign any document 
as a protest against such heavy handedness. My constitutional 
rights as guaranteed in section 24 are at serious risk of violation. 

Security/medical personnel was present at the 
some of the meetings in order to ensure public 
order and the safety of all attendees. This was 
deemed necessary due to various threats and 
acts of vandalism at other meetings.    
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317 E Stratford There are recorded failures in all countries which allowed this 
process. These failures have medical, scientific and visual 
evidence of unbelievably horiffic after effects on the 
environment, human and animal populace. Renewable energy is 
far more productive. TOO MANY FACTS ARE BEING 
OVERLOOKED. 

The application for environmental authorisation by 
Rhino Oil and Gas did not include activities for the 
extraction of unconventional gas.  The approach 
by Rhino Oil and Gas is in line with the 
“precautionary principle” as it is only proposed to 
undertake a limited range of exploration activities.  

The nature of the proposed exploration activities 
(e.g. desktop reviews and airborne surveys) is 
such that details and risks of such activities are 
known. The impacts as suggested by the 
Appellant will not occur as a result of the 
proposed exploration activities. 

Should Rhino Oil and Gas propose to conduct 
additional exploration activities, this would need to 
be informed by a further application to PASA and 
a separate environmental impact assessment and 
authorisation process. That assessment process 
would have to demonstrate that the proposed 
activities would not result in significant detrimental 
impacts in order to be granted the requisite 
authorisation. 

 

317 E Stratford I am from a mining background. I am fully aware of how easily 
processes can be accelerated in favour of the affluent 
developers, despite desperate attempts to prevent their rape of 
our rights. I cannot stress enough that our country cannot afford 
the destabilisation of our pristine environment which is ON LOAN 
TO US TODAY FROM OUR CHILDREN’S CHILDREN. The fact 
is that long after the plunder, these wells will be polluting the 
environment as there is already a long list of these failures doing 
just this all over the civilised world. For these reasons the 
process has been banned in many countries. 

The application for environmental authorisation by 
Rhino Oil and Gas did not include activities for 
drilling nor the extraction of unconventional gas.   

Should Rhino Oil and Gas propose to conduct 
additional exploration activities, this would need to 
be informed by a further application to PASA and 
a separate environmental impact assessment and 
authorisation process. That assessment process 
would have to demonstrate that the proposed 
activities would not result in significant detrimental 
impacts in order to be granted the requisite 
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authorisation. 

317 E Stratford Water cannot be made. The water on this earth today is all there 
ever was, and all there will ever be. Polluting this water with the 
horiffic chemistry these people will be using WILL DESTROY the 
possibility of ever using this polluted water ever again. HOW DO 
YOU TELL AN ANIMAL NOT TO DRINK AS THE WATER WILL 
KILL IT? 

The impact assessment (EIR produced by SLR) 
of the activities included as part of the application 
for environmental authorisation (e.g. desktop 
reviews and airborne surveys) concluded that 
neither of these activities would result in impacts 
on the water resource. 

 

294, 295, 
317, 318 

MT Mentis The EIA process was flawed because a reasonable method of 
impact assessment was not followed. While it might be claimed 
that the EIA method followed regulations, the actual method 
followed is inappropriate, unreasonable and contrary to common 
practice in respect of impacts/risks of high consequence. 
Citizens have a right in terms of the Constitution to 
administration that is reasonable and fair (Constitution Section 
33). 

See submission appended hereto. 

The Scoping and EIA, undertaken to inform a 
decision on the application for environmental 
authorisation by Rhino Oil and Gas, followed the 
process as prescribed in the EIA Regulations, 
2014.   

The impact assessment method was presented in 
the Plan of Study section of the Scoping Report 
which was approved by PASA. 

 

294, 295, 
317, 318 

MT Mentis Appeal based on environmental impact – risk of damage to 
underground water resources – not being sufficiently taken into 
account. The discounting of this risk by the EIA/EA conflicts with 
the NEMA principle of ‘risk-averse and cautious approach’ 
(NEMA Section 4 (a) (vii). 

See submission appended hereto. 

The application for environmental authorisation by 
Rhino Oil and Gas did not include activities for 
drilling nor the extraction of unconventional gas.   

The impact assessment (EIR produced by SLR) 
of the activities included as part of the application 
for environmental authorisation (e.g. desktop 
reviews and airborne surveys) concluded that 
neither of these activities would result in impacts 
on the water resource. 

 

294, 295, 
317, 318 

MT Mentis Damage to the water resources, by drilling, is poorly to not 
fixable. In case of damage, resort to ‘an alternative water supply’ 
in a water-scarce country is not mitigation that conforms to the 
ethic of sustainability – we bequeath unimpaired environmental 
potential. The damage is irreversible. It is of high consequence 
in that it imperils the environment and threatens health & 

The application for environmental authorisation by 
Rhino Oil and Gas did not include activities for 
drilling nor the extraction of unconventional gas.   

The impact assessment (EIR produced by SLR) 
of the activities included as part of the application 
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wellbeing (Constitution Section 24). 

See submission appended hereto. 

for environmental authorisation (e.g. desktop 
reviews and airborne surveys) concluded that 
neither of these activities would result in impacts 
on the water resource. 

294, 295, 
317, 318 

MT Mentis I have objection in principle against the proposed gas 
exploration because of the drilling and the risk of poorly to not 
reversible damage to water resources, and thereby failure to 
protect the environment and peoples’ right to health & wellbeing 
(Constitution Section 24). It is not sufficient to argue that though 
the risk of any one drill hole damaging water resources is small, 
for reasons explained in the appended submission. There are 
many applications for exploration and drilling, so the chances of 
damaging water resources and infringing people’s Constitutional 
rights are high. 

Further, while a few years ago it might have seemed justified to 
include gas in SA’s energy/power mix, this is no longer so 
because the cost of renewable energy installation has come 
down, and is likely to continue to fall because of technological 
innovation and economies of scale. Recently at the UN our 
President committed SA to preventing climate change. Why can’t 
SA do what it says and protect its citizens and their 
Constitutional rights? 

See submission appended hereto. 

The application for environmental authorisation by 
Rhino Oil and Gas did not include activities for 
drilling nor the extraction of unconventional gas.   

The impact assessment (EIR produced by SLR) 
of the activities included as part of the application 
for environmental authorisation (e.g. desktop 
reviews and airborne surveys) concluded that 
neither of these activities would result in impacts 
on the water resource. 

In terms of national policy, oil and gas do have a 
role to play in South Africa’s energy mix,  
although the extent of the role is uncertain 
because of limited knowledge on the resource 
(refer to section 4.3.2 of the EIR). Exploration is a 
prerequisite to determine if a resource exists and 
if extraction might be possible. As per government 
policy, South Africa is simultaneously exploring 
and developing various other contributions to the 
energy mix (including renewables). 

 

294, 295, 
317, 318 

MT Mentis The method of impact/risk assessment set out in the EIA 
regulations and used in the present EIA is defective, and it does 
not follow the approach of ignoring likelihood and considering 
only consequence in cases where consequence is high. The 
approach required in this instance is in common use (e.g. airline 
industry, building big dams, buckling up safety belts when 
travelling in motor cars), as explained in the submission 
appended. 

The Scoping and EIA, undertaken to inform a 
decision on the application for environmental 
authorisation by Rhino Oil and Gas, followed the 
process as prescribed in the EIA Regulations, 
2014.   

The impact assessment method was presented in 
the Plan of Study section of the Scoping Report 
which was reviewed by I&APs and approved by 
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See submission appended hereto. PASA. 

294 VryheidsFront 
Plus 

Die VF Plus beskik oor meer as 21 000 ondersteuners in die 
Vrystaat. Groot hoeveelhede hiervan kom uit die landbou 
gemeenskap en spesifiek hierdie geaffekteerde gebied. 

“The FF Plus has more than 21 000 supporters in the Free State. 
A great many of these come from the agricultural community and 
specifically this affected area.” 

Members of the farming community made up 
majority of the interested and affected parties for 
the project.  

 

294 VryheidsFront 
Plus 

Die komplekse samestelling van die distrik dra daartoe by dat 
alle rolspelers in die gebied nie kennis dra van die prosesof die 
omvang hiervan nie. 

“The complex composition of the district contributes to the fact 
that all role players in the area are not aware of the process or 
scope.” 

The public consultation process that was 
undertaken is described in the Scoping and EIA 
reports. Refer to Box 4 and 5 in the EIR for a 
summary thereof. Many of the measures 
undertaken specifically targeted the farming 
community. Free State Agriculture was a key 
stakeholder and was consulted with. 

Members of the farming community made up 
majority of the interested and affected parties 

 

294 VryheidsFront 
Plus 

Die voorgestelde gebied is ‘n uiters-noodsaaklike Landbou 
gebied wat bekend staan as die kosmandjie van Suid Afrika, dus 
is dit belangrik vie Voedsel-sekuriteit. Die gebied is voorts in die 
bollop van die Vaaldam, waarvan miljoene mense afhanlik is. 
Die Landbou gemeenskap is veral afhanklik van ondergrondse 
fonteine en boorgate. Studies uit Amerika en Kanada bewys 
data die voorgenome proses sal bydra tot kontaminasie van 
water vir mens- en dier, veral ondergrondse water. 

“The proposed area is a vital agricultural area known as the 
breadbasket of South Africa, therefore it is important for food 
security. The area is also in the top catchment of the Vaal Dam, 
which millions of people are dependent on. The agricultural 
community is especially dependent on underground springs and 
boreholes. Studies from America and Canada have proven data 
that the proposed process will contribute to contamination of 

The impact assessment (EIR produced by SLR) 
of the activities included as part of the application 
for environmental authorisation (e.g. desktop 
reviews and airborne surveys) concluded that 
neither of these activities would result in impacts 
on agricultural productivity and water supplies. 
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water for human and animal use, especially groundwater.” 

294 VryheidsFront 
Plus 

Geen klinkklare bewys kan verskaf word, alvorens die toetsgate 
geboor word en die effek hiervan in die natuur sigbaar word nie. 
Die risiko is bloot te groot om die kans te vat, aangesien mense 
se lewens en die natuur onherroeplik beskadig kan word. 

“No sound evidence can be provided before the test holes are 
drilled and their effect becomes visible in the environment. The 
risk is simply too great to put this to chance, as people's lives 
and the environment can be irreversibly damaged.” 

The application for environmental authorisation by 
Rhino Oil and Gas did not include activities for the 
extraction of unconventional gas.   

The nature of the proposed exploration activities 
(e.g. desktop reviews and airborne surveys) is 
such that the assessment of the impacts 
concluded that “the impacts of proposed 
exploration activities would be extremely limited in 
extent, widely dispersed, of very short duration 
and very low intensity and would therefore have 
very low significance”. It is not expected that there 
will be any environmental damage from 
undertaking of the proposed exploration activities.  

 

294 VryheidsFront 
Plus 

Daar bestaan geen rede vir toetsgate nie, dus is daar geen rede 
vir die noodsaaklikheid van ontwikkeling nie, die risikos is bloot 
te groot en kan deur studies bewys word. 

“There is no reason for test holes, so there is no reason for the 
need to development, the risks are simply too great and can be 
proven by studies.” 

The application for environmental authorisation by 
Rhino Oil and Gas did not include activities such 
as boreholes or wells.  The approach by Rhino Oil 
and Gas is in line with the “precautionary 
principle” as it is only proposed to undertake a 
limited range of exploration activities.  

The nature of the proposed exploration activities 
(e.g. desktop reviews and airborne surveys) is 
such that details and risks of such activities are 
known. The impacts as suggested by the 
Appellant will not occur as a result of the 
proposed exploration activities. 

 

294 VryheidsFront 
Plus 

Die beginsel van lewens- en lewens kwalitiet, werksverliese en 
migrasie uit die platteland is eenvoudig belangriker as ‘n projek 
waarby daar geen waarboge is nie. 

“The principle of life and quality of life, job losses and migration 
from the countryside is simply more important than a project with 

The nature of the proposed exploration activities 
(e.g. desktop reviews and airborne surveys) is 
such that details and risks of such activities are 
known. The impacts as suggested by the 
Appellant will not occur as a result of the 
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no guarantees.” proposed exploration activities. 

294 VryheidsFront 
Plus 

Dit mag wees, aangesien baie lede van die publiek eers onlangs 
hiervan begin kennis dra het, dus is dit nie duidelik uit die 
skrywe, gedatteer 2 Okt 2017 welke prosesse reeds gevolg is 
nie. 

“This may be because many members of the public have only 
recently been informed, hence it is not clear from the letter, 
dated 2 Oct 2017 which processes have already been followed.” 

The Scoping and EIA, undertaken to inform a 
decision on the application for environmental 
authorisation by Rhino Oil and Gas, followed the 
process as prescribed in the EIA Regulations, 
2014.   

The public consultation process that was 
undertaken is described in the Scoping and EIA 
reports. Refer to Box 4 and 5 in the EIR for a 
summary thereof.  

In addition to the various notification methods 
used by SLR it should be noted that the project 
received media and social media coverge and 
information on the project was widely distributed 
by various social, NGO and professional groups 
(such as Free State Agriculture and the Northern 
Free state Mineral Resources Stakeholders 
Forum). 

 

? SR Koller Wetland/ Groot Vlei area met eie habitat 

Skulpspruit loop deur plaas 

Verskeie voelsoorte 

“Wetland / Grootvlei area with own habitat 

Skulpspruit runs through farm 

Various types of birds” 

The impact assessment (EIR produced by SLR) 
of the activities included as part of the application 
for environmental authorisation (e.g. desktop 
reviews and airborne surveys) concluded that 
neither of these activities would result in impacts 
on water supplies, wetlands or birds. 

 

? SR Koller Skade kan onherstelbaar wees 

“Damage could be irreversible” 

The nature of the proposed exploration activities 
(e.g. desktop reviews and airborne surveys) is 
such that the assessment of the impacts 
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concluded that “the impacts of proposed 
exploration activities would be extremely limited in 
extent, widely dispersed, of very short duration 
and very low intensity and would therefore have 
very low significance”. It is not expected that there 
will be any environmental damage from 
undertaking of the proposed exploration activities.  

? SR Koller Versteur die natuur en waterbronne 

“Disturbs the environment and water resources” 

The nature of the proposed exploration activities 
(e.g. desktop reviews and airborne surveys) is 
such that the assessment of the impacts 
concluded that “the impacts of proposed 
exploration activities would be extremely limited in 
extent, widely dispersed, of very short duration 
and very low intensity and would therefore have 
very low significance”. 

 

? SR Koller 1) Vleiland eie habitat 
2) Voelsoorte/ xxx (hand writing could not be read) 
3) Skulpspruit waterbon vir doe Vaaldam 

“1) Wetland own habitat 

2) Bird species / xxx (hand writing could not be read) 

3) Skulpspruit water source for the Vaal Dam” 

The impact assessment (EIR produced by SLR) 
of the activities included as part of the application 
for environmental authorisation (e.g. desktop 
reviews and airborne surveys) concluded that 
neither of these activities would result in impacts 
on water supplies, wetlands or birds. 

 

294, 295, 
317, 318 

Margie Pretorius  I have not received any correspondence wrt these projects since 
14/6/2016 even though I am registered as an IAP. 

SLR has checked the I&AP register and 
communication records on the five Rhino Oil and 
Gas applications. Our records indicate that you 
had registered as an I&AP on the 291 ER 
application (by email 30/10/2015). We have no 
record of you requesting to register as an I&AP on 
the other 4 applications (294, 295, 317 and 318 
ER).   

Notice was only sent to those I&APs who were 
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registered for each application.  

294, 295, 
317, 318 

Margie Pretorius  Authorisation for exploration should not be given until the full 
impacts of extraction have been assessed. This full assessment 
has not been done, and a piece meal authorisation approach to 
this project is irresponsible.  

The extraction of gas has been shown in other countries to have 
serious impacts on the environment, particularly on water supply. 
South Africa is a water scarce country and we should not risk 
any negative impact on our precious water supplies. 

I believe that government, according to NEMA should be much 
more cautious in allowing gas extraction, and should be doing 
more to promote the development of renewable energy supplies 
which would create jobs in a manner that creates sustainable 
energy supply for South Africa without risking negative 
environmental impacts. 

The scope of the EIA process was aligned to the 
exploration work programme as described in 
Section 4.5 of the EIR. The application by Rhino 
Oil and Gas did not include any other phases and 
thus the environmental impact assessment could 
not give consideration to such.   

The nature of the proposed exploration activities 
(e.g. desktop reviews and airborne surveys) is 
such that the assessment of the impacts 
concluded that “the impacts of proposed 
exploration activities would be extremely limited in 
extent, widely dispersed, of very short duration 
and very low intensity and would therefore have 
very low significance”. 

As per government policy, South Africa is 
simultaneously exploring and developing various 
other contributions to the energy mix (including 
renewables). 

 

294, 295, 
317, 318 

Margie Pretorius  There is too much evidence to show that promoting renewable 
energy supply is a preferable path of economic benefit and well-
being for South Africa. 

Globally, huge progress is being made in the field of renewable 
energy supply and it seems crazy for South Africa not to follow 
this trend. It also seems very short sighted and self destructive 
not to heed the dire warnings from countries where gas 
extraction has had devastatingly negative impacts on human 
health and the environment. We need to be thinking wisely and 
thoroughly about the full impact of gas extraction and 
transportation before any exploration is authorised. If the 
Minister does not do this she will be failing to protect the 
constitutional rights of all South Africans to a healthy 

In terms of national policy, oil and gas do have a 
role to play in South Africa’s energy mix, although 
the extent of the role is uncertain because of 
limited knowledge on the resource (refer to 
section 4.3.2 of the EIR). Exploration is a 
prerequisite to determine if a resource exists and 
if extraction might be possible. As per government 
policy, South Africa is simultaneously exploring 
and developing various other contributions to the 
energy mix (including renewables).  
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environment. 

294, 295, 
317, 318 

Margie Pretorius  If development projects can be found that will not impact water 
supplies, human health and environmental well-being then such 
projects should be pursued in full collaboration with the affected 
communities. 

The impact assessment (EIR produced by SLR) 
of the activities included as part of the application 
for environmental authorisation (e.g. desktop 
reviews and airborne surveys) concluded that 
neither of these activities would result in impacts 
on water supplies, human health or environmental 
well-being.  

 

294, 295, 
317, 318 

Margie Pretorius  I object to exploration because it will lead to extraction which is 
not the best way to meet the energy requirements of South 
Africa in a way that is sustainable and not damaging to human 
and environmental health. Not enough has been done to explore 
and promote wind and solar energy. 

Your objection to exploration is noted. As per 
government policy, South Africa is simultaneously 
exploring and developing various other 
contributions to the energy mix (including 
renewables). 

 

294, 295, 
317, 318 

Margie Pretorius  Recent months have shown the extent of state capture in South 
Africa which makes it extremely difficult to trust that there are not 
vested interests informing this project in order to benefit a few 
wealthy politicians and business people. The approval of a 
nuclear project in the Western Cape despite significant 
opposition is evidence of arrogance on the part of government 
and a reluctance to truly honour our democracy. It has become 
more and more difficult to trust that government and the 
Ministers of Energy and Environment are acting in the best 
interests of South African citizens. The recent court ruling in the 
Zukulu PAJA Interlocutory case demonstrates that “ the 
opposition of the respondent organs of state was designed to 
frustrate the efforts of an aggrieved person to be heard in court”. 
These organs of state included the Minister of Water and 
Environmental Affairs and the Department of the Environment. 
This judgement does little to endorse the minister and her 
department as organs of state that act in the interests of justice 
and democracy. In short, evidence suggests that this department 
and the minister cannot be trusted to act in a manner that is 
transparent and directed towards achieving justice and what is 

Rhino Oil and Gas have made applications for 
various petroleum rights in terms of the processes 
set out in the MPRDA. Such application process 
is clearly set out in the MPRDA and any party 
could make applications in the same manner. 
Rhino Oil and Gas reject any allegation of ‘vested 
interests’.   
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best for the environment. 

     

Requests for condonation of late appeal submission:  

317 WWF-SA WWF-SA hereby requests that our attached late submission for 
the appeal process against Rhino Oil and Gas ER317 be 
considered due to the following factors: 

a) The responsible staff member has relocated and as 
such is no longer dealing with this matter 

b) All other staff who would have been authorised to 
respond where out of the country 

c) The matter thus only came to our attention today 
d) We are aware that extensions to submit appeals where 

granted to other IAPs and that the cut-off date for late 
submissions was today (30th October 2017) 

We respectfully request that our submission be considered and 
included in the appeals process. 

SLR response to WWF and Appeals Directorate 
(sent by email on 1/11/2017): 

Morning Marcia 

We acknowledge WWF-SA as an important role 
player in the conservation sector in South Africa. 
We don’t have an in-principle objection to the 
condonation request.   

Note for the record that notification emails for 317 
ER were sent to multiple staff at WWF on 3 
October 2017 (attached).   

Regards 

 

295 Chief TT Zibi I hereby apply for condonation for the late filing of this appeal on 
the undermentioned basis:- 

a. Although I was sent an sms informing me of the 
Environmental Authorisation (EA) on the 2nd October 2017, I do 
not have signal in my area of residence and only read this on the 
5th October; 

b. I had been advised that in addition to being advised of 
the EA I would also be informed of the reasons for the decision 
in terms of regulation 4(2)(a) of the Regulations to NEMA, 
Regulation 38282 of the 4th December 2014. 

c. I was also informed that the basis for my appeal would 
be found in the reasons. 

SLR comment to Chief Zibi and Appeals 
Directorate (sent by email on 25/10/2017): 

Good morning Marcia 

We acknowledge the Amahlubi Traditional 
Council represented by Chief Thozama T. Zibi as 
an important role player representing many 
communities/residents in the region.  We don’t 
have an in-principle objection to the condonation 
request.   

Note for the record that a notification email for 
295 ER was sent to Chief Thozama T. Zibi on 2 
October 2017. 
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d. I, accordingly assumed that until I received the 
reasons for the decision that I would not be in a position to 
formulate grounds of appeal and so the 20 days period 
mentioned in the sms notice would not start running. 

e. To date I have not received the reasons for the 
decision to grant the EA.  

f. I am advised that some people have been directed to 
an internet web page which may disclose the reasons for the 
decision. I do not have internet access and so have not been 
privy to such information. 

g. I have been advised that some people have filed 
appeals and so do likewise so as to protect the interests, health, 
environment and way of life of my community. 

I accordingly pray that the late filing of this appeal be condoned. 

Kind regards 

294, 295, 
317, 318 

Margie Pretorius I received no notice of the Environmental Authorisation 
12/3/294ER / 12/3/295ER, 12/3/317ER, 12/3/318ER, even 
though I am registered as an IAP.  

I trust that the reason for my late submission will therefore be 
recognised as failure on the part of SLR to communicate with 
me, and that this submission will be duly received and 
recognised.  

Due to recent exposure of state capture, AND the Zukulu PAJA 
interlocutory court judgement (19/10/2017) which found that "the 
opposition of the respondent organs of state was designed to 
frustrate the efforts of an aggrieved person to be heard in court", 
it is extremely difficult to believe that the Minister and 
Department of Environmental Affairs can be trusted to act in the 
interests of justice, democracy, human rights and protection of 
the environment. The environmental authorisation of a nuclear 
project in the Western Cape despite massive opposition from 

SLR response to Mrs Pretorius and Appeals 
Directorate (sent by email on 25/10/2017): 

Good afternoon Margie 

SLR has checked our I&AP register and 
communication records on the 5 Rhino Oil and 
Gas applications. Our records indicate that you 
had registered as an I&AP on the 291 ER 
application (by email 30/10/2015). We have no 
record of you requesting to register as an I&AP on 
the other 4 applications (294, 295, 317 and 318 
ER).   

We did not send you notice of the environmental 
authorisations for the projects on which we didn’t 
have you registered as an I&AP.  
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citizens, and disregard for global evidence that renewables are 
the most sensible long-term sustainable energy source, is further 
evidence that our minister and her department really need to go 
back to the drawing board and develop an energy plan that 
reflects the wisdom of leaders in the energy field, and the 
concerns of significant sectors of South African society. 

 The project to explore for gas should be halted and renewable 
energy projects developed to meet the needs of South African 
citizens in a manner that is sustainable and not damaging to the 
environment.  

Please acknowledge this appeal submission. 

Kind regards 

 

 

- END    - 


